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124 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

Mrs. Helene S. Cohn 
3239 Davenport St., N. W. 

Washington, D. C. 

Plaintiff 

vs. 

United States of America 
and 

Morris B. Cohn and 

Dora A. Cohn 

7444 Georgia Avenue, N. W. 

Washington, D. C. 

Defendants 

Civil Action No. 33645 

Filed Mar. 11, 1946 Charles E. Stewart, Clerk 

Complaint on National Service Life Insurance Contract 

for Death Benefits 

1. This suit is instituted under the provisions of Section 
445, Title 38, U. S. C. A. 

2. Plaintiff brings this action as the widow and desig¬ 
nated beneficiary of the National Service Life Insurance 
Contract No. 5036864, of Herbert Shelton Cohn, hereinafter 
referred to as the insured. 

3. Morris B. Cohn and Dora A. Cohn are sued as 
persons claiming an interest in the National Service Life 
Insurance Contract referred to herein. 

4. The insured, while in the National Service of the 
United States, applied for and was granted a $10,000 con¬ 
tract of National Service Life Insurance under policy no. 
5036864, and plaintiff is informed and believes that she 
w’as the designated beneficiary thereof when the insured 
died on to-wit, December 14, 1944, while said contract was 
in full force and effect. 
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’5. Claim for insurance benefits, plaintiff is informed 
and believes, was timely filed on to-wit, January 9, 1945, 
which claim was denied by the Veterans Administration on 
to-wit, February 13, 1946. 

125 WHEREFORE, the premises considered, plaintiff 
prays judgment against the defendants in the amount 
of $10,000, and asks that of the sum for which judgment is 
given, ten per centum (10%) thereof shall be paid to 
Warren E. Miller, her attorney, as reasonable attorney’s 
fee herein. 


Helene S. Cohn 
Helene S. Cohn 
Plaintiff 

Warren E. Miller 
Warren E. Miller 
1109 Earle Building 
13th & E Sts., N. W. 

Attorney for plaintiff 
District of Columbia: ss 


Helene S. Cohn after being first duly sworn ujion oath 
according to law deposes and says that she has read the 
foregoing complaint by her subscribed and knows Ifhe facts 
stated therein of her own personal knowledge to|be true 
and those stated upon information and belief she verily 
believes to be true. 

Helene S. Cohn 
Helene S. Cohn 
Plaintiff 

Subscribed and sworn to before me this 9th day of 
March 1946. 


E. Paul Perry 
Notary Public 

• • • • 






4 


126 Answer of Defendants Morris B. Cohn 

and Dora A. Cohn 

These defendants admit the allegations of paragraph 1 
of the complaint and admit the plaintiff is the widow of 
Herbert Shelton Cohn, but deny that she was a designated 
beneficiary of National Service Life Insurance Contract 
No. 5036864. 

Defendants admit allegations of paragraph 3 of the 
complaint. 

Defendants admit the allegations of paragraph 4 of the 
complaint except the allegation therein that plaintiff was 
the designated beneficiary of the certain National Service 
Life Insurance Contract, which they deny. 

Defendants are without information to form a belief as 
to the allegations of paragraph 5 of the complaint. 

2nd Defense 

The complaint fails to state a claim upon which relief 
can be granted. 

Arthur L. Willcher 
Arthur L. Willcher 
Attorney for Defendants 
Morris B. Cohn and 
Dora A. Cohn 
Investment Building 

Copy of the above answer mailed postage prepaid to 
Warren E. Miller, Attorney for Plaintiff, at Earle Build¬ 
ing, this 18th day of March, 1946. 

Arthur L. Willcher 
Arthur L. Willcher 
• • • • 


127 Answer 

Now comes the defendant, the United States of 
America, by Edward M. Curran, Esq., United States At- 
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torney in and for the District of Columbia, D.i Vance 
Swan n , and Onan A. Hydrick, Attorneys, Department of 
Justice, and for answer to the complaint filed hereijn says: 

1. This defendant admits the allegation contained in 
paragraph numbered 1 of the complaint, and further an¬ 
swering, says that authority to bring suits of this character 
is found in Section 817, Title 38, U. S. C. A. 

2. This defendant denies the allegation contained in 
paragraph numbered 2 of the complaint. 

3. This defendant admits the allegation contained in 
paragraph numbered 3 of the complaint. 

4. This defendant denies the allegation contained in 
paragraph numbered 4 of the complaint, except that it 
admits that Herbert Shelton Cohn, hereinafter ref erred 
to as the insured, enlisted in the United States Naval 
Reserve as an Aviation Cadet on October 19, 19^2, and 
was placed on inactive duty; that the insured reporited for 
active duty, undergoing training as an Aviation Cadet, on 
January 9, 1943; that, effective January 12, 1943, [the in¬ 
sured applied for and was granted a policy of Na- 

128 tional Service Life Insurance, numbered N-5 036 864, 
in the amount of $10,000, in which he designated as 
principal beneficiaries, in equal shares, Dora Alper Cohn 
and Morris B. Cohn, described as mother and father, re¬ 
spectively, and in which Sylvia Cohn, described as sister, 
was designated as contingent beneficiary for the full Amount 
of the said policy; that the status of the insured as an 
Aviation Cadet terminated on February 7, 1944, because 
he was commissioned an Ensign A-V (N), United States 
Naval Reserve; that premiums on such insurance were 
paid for by the Government during the time that the 
insured was an Aviation Cadet, under and bv vikue of 
the provisions of Public Law 698, 77th Congress, approved 
August 4, 1942; that thereafter, and pursuant to the pro¬ 
visions of the Public Law mentioned above, the premiums 
were deducted from the pay of the insured for the period 


commencing February 7, 1944, and ending December 11, 
1944; that the premium in the amount of $6.50, due on 
December 12, 1944, remains owing, due and unpaid to this 
defendant; that the insured died on December 14, 1944, 
during the grace period allowed for the payment of pre¬ 
mium, and the insurance was, therefore, in full force and 
effect at the time of his death. 

5. This defendant denies the allegation contained in 
paragraph '5 of the complaint, except that it admits that 
the plaintiff filed an informal claim with the Veterans’ 
Administration on January 9, 1945; that under date of 
February 13, 1946, Mr. F. B. Simms, Chief, Life Insurance 
Claims Division, Veterans’ Administration, advised War¬ 
ren E. Miller, Esq., attorney of record in the Veterans’ 
Administration for the plaintiff, that the plaintiff would be 
allowed a period of thirty days to take any action deemed 
necessary to protect the rights she may have in the insur¬ 
ance, and that settlement of the insurance was contem¬ 
plated at the expiration of the said thirty days in favor 
of Mrs. Dora Alper Cohn and Mr. Morris B. Cohn, parents 
of the insured, as the designated beneficiaries of record at 
the date of death of the insured. 

129 Further answering, this defendant denies each 
and every allegation of the complaint, except as 
specifically set forth herein, and says that it stands ready 
and willing to pay the proceeds of the insurance, as pro¬ 
vided by the law and regulations, to such person or persons 
as may be found entitled thereto. 

WHEREFORE, this defendant prays: 

(1) That the court allow a set-off of $6.50 from any 
amount found due under the policy in this action. 

(2) That the court discharge this defendant from any 
and all liability in the premises, except as to the person or 
persons w T ho shall be adjudged entitled to receive the 
insurance benefits. 
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(3) For its costs and for such other and further relief 
as may to the court seem proper. 

Edward M. Curran 
Edward M. Curranj 
United States Attorney, 
D. Vance Swann 
D. Vance Swann, 

Attorney, Department of 
Justice, 

Onan A. Hydrick 
Onan A. Hydrick, 

Attorney, Department of 
Justice, 

Attorneys for the 
Defendant. 


130 Informal Memorandum 

The only question for decision is whether plaintiff 
has sustained the burden of proof which rests upon her. 
Our guide is found in a rule of evidence which has been 
recognized in a long line of cases. It stems from decisions 
in war risk insurance cases. The applicable law governing 
change of beneficiaries in war risk insurance and that 
embodied in the National Service Life Insurance Act is 
identical in meaning. The rule has been consistently fol¬ 
lowed. I have recently stated mv understanding of the 
rule in a memorandum opinion filed in the case of Citron 
v. Rosenschein et al. Civil Action No. 29,101. 

Usually in cases of this kind the court is required to 
determine whether the facts of the case meet the require¬ 
ments of the rule and whether plaintiff has borne the burden 
of proof. I have examined with care the circumstances of 
the case and the facts shown in the evidence and T conclude 
that plaintiff has sustained the burden of proof and that 
she is entitled to judgment. 



Counsel for plaintiff will present for settlement findings 
of fact, conclusions of law and a judgment form consistent 
herewith. 

F. Dickinson Letts 
F. Dickinson Letts 
Justice 

• • • • 

131 Findings of Fact and Conclusions of Law 

This cause having come on for trial before the 
Court, without a jury, on the 19th day of December, 1946, 
a trial by jury having been expressly waived in writing by 
the parties; and it appearing to the Court that the only 
controversy in this cause is whether, subsequent to the 
marriage of the deceased insured (Herbert Shelton Cohn) 
to the plaintiff, on February 11,1944, he effectively changed 
the beneficiary of the $10,000 policy of National Service 
Life Insurance herein sued upon from the co-defendants, 
Dora Alper Cohn and Morris B. Cohn (described as mother 
and father, respectively), as principal beneficiaries, in equal 
shares, to the plaintiff and it appearing that the defendant, 
United States of America, is ready and willing to pay the 
proceeds of the policy to the person or persons found by 
the Court to be entitled thereto. 

And the Court having duly considered the pleadings, the 
evidence, the briefs filed by the parties, and the argument 
of counsel, and being fully advised in the premises, hereby 
makes the following findings of fact and conclusions of 
law: 

I. 

That Herbert Shelton Cohn (hereinafter referred to as 
the insured), while in the naval service of the United 
States, and effective January 12, 1943, applied for and 
was granted a $10,000 policy of National Service 

132 Life Insurance (identified as policy No. N-5 036 864), 
for which he designated Dora Alper Cohn, described 
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as mother, and Morris B. Cohn, described as father, as 
principal beneficiaries in the amount of $5,000 e^ch, and 
his sister, Sylvia Cohn, as the contingent beneficiary for 
the full amount of the policy. 

H. 

That the plaintiff and the insured were legally married 
on February 11, 1944; that subsequent to the majriage of 
the insured to the plaintiff, and on or about July 13, 1944, 
the insured changed the designation of the beneficiary 
under the said policy from his mother, Dora Alpbr Cohn, 
and his father, Morris B. Cohn, as principal beneficiaries 
in the amount of $5,000 each, and his sister, Sylv|ia Cohn, 
as the contingent beneficiary for the full amouht of the 
policy, to the plaintiff (his wife) as the sole benjeficiary; 
that the insured wras killed in an airplane crash on Decem¬ 
ber 14,1944, on which date the said policy of insurance was 
in full force and effect bv premium payments. 

* III. 

That prior to the institution of this action the plaintiff 
duly filed in the Veterans’ Administration a claim for the 
insurance involved in this litigation, wdiich w r as denied by 
the Veterans’ Administration. 

IV. 

That the insured, Herbert Shelton Cohn, was born on 
March 4, 1924; and that the plaintiff, Helene S. Cohn, was 
bom on July 11, 1924. 

Conclusions of Law 


That the Court has jurisdiction of the subject nJatter of 
this litigation and the parties hereto. 

n -- 

That the plaintiff, Helene S. Cohn, is entitled fo judg¬ 
ment against the defendant, the United States of America, 
for the death benefits under the $10,000 policy of 
133 National Service Life Insurance herein suetl upon; 



and that the co-defendants, Morris B. Cohn and 
Dora A. Cohn, are not entitled to recover anything of and 
from the defendant, the United States of America, under 
the said policy. 

HI. 

That Warren E. Miller, attorney for the plaintiff, is 
entitled to a reasonable attorney’s fee for the services he 
has rendered the plaintiff in this action, which fee the court 
fixes as ten per centum (10%) of the amount of the install¬ 
ments which have accrued to the plaintiff to date, and ten 
per centum (10%) of any and all installments which may 
hereafter be paid to the plaintiff by virtue of and pursuant 
to this judgment. 

Let judgment be entered accordingly. 

This 25th day of April, 1947. 

F. Dickinson Letts 
Justice 


134 Judgment 

The Court having made findings of fact and con¬ 
clusions of law in favor of the plaintiff, Mrs. Helene S. 
Cohn, it is by the Court, this 25th dav of April, 1947. 

ORDERED, ADJUDGED AND DECREED, as follows: 

1. That the co-defendants, Morris B. Cohn and Dora 
A. Cohn, recover nothing of and from the defendant, the 
United States of America, under the $10,000 policy of 
National Service Life Insurance herein sued upon (iden¬ 
tified as policy No. N-5 036 864). 

2. That the plaintiff, Mrs. Helene S. Cohn, as the last 
designated beneficiary under the said policy, do have and 
recover of and from the defendant, the United States of 
America, the death benefits under the said policy, the rate 
of the monthly installments and the aggregate sum of the 
installments which have accrued to date to be computed 
by the Veterans’ Administration after the plaintiff has 
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been afforded an opportunity to make an election as to the 
method of settlement she desires. 

3. That the defendant, the United States of America, 
deduct ten per centum (10%) of the total sunji of the 
installments which have accrued to the plaintiff to date, 
and also ten per centum (10%) of any and a|ll future 
135 installments which may be paid to the plaintiff under 
the said policy, by virtue of and pursuant to this 
judgment, and pay the same to Warren E. Miller, her 
attorney of record, for services rendered on behalf of the 
plaintiff in this action. 

F. Dickinson Letts 
Justice 


136 Notice of Appeal 

Notice is hereby given this 24th day of July, 1947, 
that Morris B. Cohn and Dora A. Cohn hereby appeal to 
the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
25th day of April, 1947 in favor of Helene S. Cohn against 
said all the defendants. 

Arthur L. Willcher 
Attorney for Defendants 
Morris B. Cohn a^id 
Dora A. Cohn 
Investment Building 
Washington, D. C. 

• • • • 

137 IN THE DISTRICT COURT OF THEf 
UNITED STATES FOR THE DISTRldT 

OF COLUMBIA 
Mrs. Helene S. Cohn, 

Plaintiff 

vs. 

United States of America, et al, 
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Defendants 
Civil Action # 33,645 

Filed Ang. 29, 1947 Charles E. Stewart, Clerk 

Order Extending Time to File Record on Appeal 

Upon consideration of the motion of the defendants 
Morris B. Cohn and Dora A. Cohn to extend the time for 
45 days to file the record on appeal and it appearing to the 
Court that the motion should be granted, it is by the Court 
this 29th day of August, 1947. 

Ordered that the time for the defendants Morris B. Cohn 
and Dora A. Cohn to file the record on appeal be and it is 
hereby extended to and including October 17th, 1947. 

R. B. Keech 
Justice 

No objection: 

Warren E. Miller 
Attorney for plaintiff 
John D. Lane 

Attorney for defendant United 
States of America 
Asst. U. S. Attorney 

138 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 
Mrs. Helene S. Cohn, 

Plaintiff 

vs. 

United States of America, et al., 

Defendants 
Civil Action # 33,645 

Filed Aug. 28, 1947 Charles E. Stewart, Clerk 

Designation of Record 

The Clerk of the Court will kindly prepare record on 
appeal in the above entitled action and will include therein 


13 


the following, omitting all notices and acknowledgments of 
service: 

1. Complaint. 

2. Answers. 

3. Pretrial order. 

4. Transcript of testimony. 

5. Findings of fact and conclusions of law. 

6. Judgment. 

7. Notice of appeal. 

8. This designation. 

9. Exhibits that defendants, Cohn, introduced] into evi¬ 
dence. 

Arthur L. Willcher 
Arthur L. Willcher 
Attorney for defendants, 
Morris B. Cohn and Dora 
A. Cohn 

139 IN THE DISTRICT COURT OF TH& 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA j 

Mrs. Helene S. Cohn, 

Plaintiff 

vs. 

United States of America, et al., 

Defendants 
Civil Action # 33,645 

Filed Sep. 4, 1947 Charles E. Stewart, Clerk 

Counter-Designation of Record 

The Clerk of the Court will kindly prepare the fallowing 
counter-designation of record in the above entitled cause, 
and include the same in the certification to the United 
States Court of Appeals for the District of Columbia: 

1. Informal memorandum of Judge Letts, filed Febru¬ 
ary 4, 1947; 

2. Plaintiff’s exhibits Nos.: 
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1. Telegram, Death Notice; 

2. Letter, Jan. 27, 1945, Capt. J. F. Terrell to Bureau 
of Naval Personnel; 

3. Telegram from Navy Dept. “Stamped” Oct. 3, 1946; 

4. Letter, June 1, 1945, from Veterans Administration; 

5. Letter, Jan. 31, 1945, from Bureau of Naval Per¬ 
sonnel; 

6. Beneficiary Slip, April 16, 1944; 

7. Beneficiary Slip, June 30, 1944; 

8. Beneficiary Slip, Sept. 30, 1944; 

9. Beneficiary Slip, Oct. 26, 1944; 

10. Letter, Feb. 13, 1946, Life Insurance Claims Div. 
to Miller. 

Warren E. Miller 
Warren E. Miller 
Attorney for Plaintiff 
910 17th Street, N. W. 
Washington 6, D. C. 

I certify that I have this 3rd day of September, 1947, 
mailed postage prepaid a copy of the foregoing designation 
of record to Arthur L. Willcher, attorney for defendants 
Morris B. Cohn and Dora A. Cohn, as well as to D. Vance 
Swann, Attorney, Department of Justice, and George Mor¬ 
ris Fay, United States Attorney for the District of Colum¬ 
bia, attorneys for defendant the United States of America. 

Warren E. Miller 
Warren E. Miller 
Attorney for Plaintiff 
• • • • 


7 Kenneth D. Lame, 

a witness called for and on behalf of the Plaintiff, 
being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 

BY MR. MILLER: 

* * * * 

9 Q Now, how long before the 23rd ot October, 

had you been flying with him? If you w}ll refer to 
the book for the date when you first met him, anc' so forth? 
A Well, we flew together from our date of cdmmission, 
which was February 8, 1944, up until this date, October 23. 
We knew each other previous to that, but we didn’t fly 
together continuously. 

* • * • 

13 A The day after the skipper had toldj us of the 
possibility that we might go out, told ui what we 
should do, we went up in the morning to the disbursing 
office, and I had often talked to Herbie about changing his 
insurance. He had always said he was going to, but he 
was rather lax on legal details, and nothing having come 
up before I guess nothing had been done about lit, but we 
were on the way to the base hospital, and I told; Herbie if 
he was going to change it now would be a darned good time 
to do it, and he said he was going to, and that when we got 
up there in the morning he would do it. 

THE COURT: Do what? 

THE WITNESS: That when lie got up th<^re in the 
morning he would change it. 

MR. HYDRICK: When was that? 

THE WITNESS: This was the day after the skipper 
had told us; it was approximately the 13th of <^ulv. 

MR. HYDRICK: 1944? 

THE WITNESS: Yes. 

BY MR. MILLER: 

Q And then did you and Herbie go to the disbursing 
Office for the purpose of effecting a change of beneficiary? 

MR. WILLCHER: Don’t lead him, please. 
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BY MR. MILLER: 

Q Did you go to the Disbursing Office? 

14 MR. WILLCHER: Ask him what he did. 

BY MR. MILLER: 

Q Did you go, and tell us what you did? A We went 
to the Disbursing Office, and I went up to the window with 
numerous other officers there and got out beneficiary 
blanks, and I made mine out, and I made mine as I always 
do, to my wife as the first beneficiary, and to my mother as 
the second. 

As soon as the blanks were filled out we turned them 
back to the disbursing officer. 

Q Did Herbie accompany you? A He did. I got the 
blanks and gave him one and kept one. 

Q From whom did you get the blanks? A From the 
disbursing officer who was there; I don’t know his name. 

Q Did you hand the blank to Herbie? A When I got 
it, yes, sir. 

Q Where were you then? A We filled them out right 
there at the Disbursing Office; we never left it. 

Q Did you see him hand his in? 

MR. WILLCHER: Don’t lead the witness; I object. 

MR. MILLER: All right. 

THE COURT: State what you saw him do. 

15 BY MR. MILLER: 

Q What did you see Herbie do when he signed 
it? A He signed it and handed it back to the disbursing 
officer. 

BY THE COURT: 

Q Did you see him sign it? A I saw him sign it but 
I couldn’t say I saw his signature. 

BY MR. MILLER: 

Q Where were you standing? A About three or four 
feet from him; we were standing there. 

Q Standing where? A At the counter. There was 
no place to sit. 




17 


Q State whether or not it was the custom there at the 
time for beneficiary changes to be effected in that manner? 
A Well, yes, sir, as far as I know, if you ever wanted to 
change your beneficiary you had to go to the Disbursing 
Office. He was the only one who handled them. That is 
the only way I had ever seen it done. It may Ijiave been 
done other ways but that is the only way I know of. 

Q And after it was signed it was customary to return 
it to the officer from whom you got it rather than to send 
it to the Veterans Bureau yourself? A Oh, yes, 

16 sir, we never send them at all. He took care of all 
that. 

Q That was the finance officer? A It was the dis¬ 
bursing officer, it is the same as the finance officer. 

Q About how long had Herbie been married jvhen this 
occurred, approximately? A Well, from February to 
July, about five months. 

Q Now, a while ago you mentioned after yoi went to 
the hospital after you had crashed, and fixed the time that 
this all occurred, what happened at the hospital ^fter you 
had crashed that you recall now about the matter? A 
Well, Herbie and I was sitting together. I mentioned he 
was the first one there, and he was the 0. D., and I wasn’t 
hurt very badly, and we were talking around and he was 
asking me what I was trying to do and, joking with him, 
I told him my wife needed some new clothes, and I thought 
that was a good way of getting the money, or some words to 
that effect, and he was saying if anything happened his 
wife would have the insurance, but he wasn’t going to try 
to do it the way I did deliberately. 

Q And then after leaving Atlantic City where did you 
and Herbie go? A From Atlantic City we first went to 
Fort Sill, Oklahoma, for about two and a half weeks train¬ 
ing, and we were then transferred to dockland, 

17 Maine, and after Rockland, Maine, we were trans¬ 
ferred to Harrisburg, Pennsylvania. 
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Q Now, while yon were down in Harrisburg do yon 
recall anything with reference to this change of beneficiary 
of bis insurance? A Well, we used to talk about insur¬ 
ance, wills, and things, in case anything happened to us, 
we both knew it possibly could, and when we left Harris¬ 
burg we were ordered to San Diego, both of us, and neither 
one of us owning a car, and we had a few days off and 
we wanted to get as many days off as possible, and we 
figured on going by train that it would cut down our time 
a little bit, and I was checking into the possibility of going 
on an airliner, and I told Herbie if I could I would take 
my wife and that would give us a few more days in San 
Diego. He wanted to drive, and I said it would be faster, 
and I said it would be kind of ironic if we got in an airliner 

and crashed, we flying all the time, and I said, “If anything 
happened, Helene would have the $10,000,” but he said but 
she would be on the plane, too, so it wouldn’t do any good, 
so he went and bought a car and drove to the Coast. 

Q And after you got to the Coast did you continue to 
be in touch with him? A After we got transferred to the 
Coast, I was transferred, and he was transferred to Oxnard, 
where he finally got killed. 

18 Q When you boys were together did you have 
occasion to indicate to the Government how you 
wanted to take care of the disposition of your things, that 
is your personal belongings on the basis, or in the event 
you should be killed? A Yes, at every post, every squad¬ 
ron, we had to make out what was called a confidential 
report to show what disposition you wanted made of your 
belongings, your effects, who you would designate as your 
beneficiary for everything; that included clothes, personal 
things, rings, or anything, and also you named an officer 
who was in your squadron that you wanted to survey 
these effects, who was to see that they reached the right 
people. 
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Q Did yon have occasion to see at any tinqe such a 
confidential sheet as yon describe filled ont by Herbie 
Cohn? A Yes, I did once in Atlantic City. 

Q State the circumstances. A It was righi; directly 
after we had been to this disbursing officer, withiij a day or 
so, and the skipper handled it, we didn’t know Ijow to do 
that; and Herbie was supposed to have a flight, and he was 
a little bit late for it, and he filled it out and as h!e ran for 
his flight he handed me the sheet and asked me td put it in 
the envelope, which I did, and I checked the sheet to see if 
he had signed it because it wouldn’t be any good unless he 
did, and he had. 

Q And whose name was on there as tl^e benefi- 
19 ciary? A It named Helene Cohn as the beneficiary 
for all purposes. j 

Q At any rate- 

MR. WILLCHER: Just a minute, I think if tjhey have 
the official document that is the best evidence rather than 
this witness’ statement. 

MR. MILLER: We haven’t got the document, and we 
can’t find it, and we tried to take depositions in California, 
and his testimony is the best evidence we have. 

MR. WILLCHER: His testimony is about the Confiden¬ 
tial report. 

THE COURT: You mav proceed. 

BY MR. MILLER: * 

Q Do you recall whether his Government iflsurance, 
national life insurance, was specifically mentioned in this 
confidential sheet when you saw it? A No. I don’t 
recall exactly. It asked, as I recall “Who is th^ benefi¬ 
ciary.” I don’t recall that it stated about that. 

Q 0. K. Then after you had separated from him there 
in California did you see him very much after that until 
he died? A No, sir. I saw him only once, and ^hat was 
when he came over to my base and I saw him there at the 
mess hall one day just a short while. 

• • • • 
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20 Cross Examination 

• • * * 

Q You were very friendly with them? A Yes, sir. 

Q Now, have you ever seen any letter to the Navy 
Department, or the Veterans Bureau, giving them the 
information you have just now testified to? A No, sir, I 
did not. 

Q So that the first the Veterans Bureau knew about 
this occasion is just what you are testifying to now from 
the stand? A I wouldn’t know that, sir. As far as I 
know it is. 

Q In other words, you haven’t volunteered any of this 

information to them, have you? A No, sir. 

• • * * 

23 BY MR. WILLCHER: 

Q Now, Mr. Lane, as I recall it, you testified that 

24 at Atlantic City you both received forms from the 
disbursing officer? A Yes; well, I got one myself 

and gave one to Herbie and I kept one. 

Q And he was three or four feet away from you? 
A Approximately. 

Q And you saw him fill out this form? A Well, I just 
noticed that he was filling it out. I didn’t read it. 

Q You didn’t see what he put into that form? A No, 
sir. 

Q You saw him sign it? A Well, yes, making the 
motions. 

Q And it was handed back to the disbursing officer? 
A Yes, sir. 

Q So, from your own knowledge, you can testify as to 
what w r as on that slip, can you? A No, sir, I can’t. 

Q Now, you said something about a confidential report 
that was made at some time later on. A Well, that was 
within the next couple of days. This had to be made out in 
every squadron you -went to regardless of whether you had 
made them out before, or not. 
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Q And that was in Atlantic City? A Yes. 

Q And that confidential report did not have any¬ 
thing specific about this national life insurance? 
A I don’t recall any matter stated there as insurance. 

• * * * 


BY MR. HYDRICK: 

26 Q When did you, as a matter of fa,ct, reach 
Atlantic City? A Well, it was a date I just told; 
it was somewhere, I believe, previous to the firstj of June. 

* # • « 

30 Redirect Examination 

BY MB. MILLER: 

Q On cross examination, as I recall, you were asked 
by Mr. Willcher if you saw what had been written on this 
form, this change of beneficiary form, when you were 
standing by him and both of you were up there at Atlantic 
City, and I believe you said that you did not see what was 
in the form. 


I will ask you did Herbie Cohn indicate to you 
what was in it? A I asked when we left the b 
he had changed his beneficiary and he said “yes 


by words 
Uilding if 


Q Did he say to whom? A No; I just ask^d him if 
he had changed his beneficiary. I don’t remembfer asking 
him to whom. 

• * • • 


31 Alexander Wakefield 

a witness called for and on behalf of the plaintiff, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

* * • • 

Q Now, inviting your attention to the time when 


34 
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yon were in Atlantic City, what do you know, if 
anything, about what Herbie Cohn did regarding the 
change in his beneficiary of his insurance, national life 
insurance? 

• • • • 

BY MR. MILLER: 

Q Limiting this to statements made to you by nobody 
except Herbie Cohn. A We were notified by our skipper 
to make out our wills, and everything, and take care of 
everything from Atlantic City because he thought we would 
ship out from there, so the three of us talked over the 
business- 

Q (Interposing:) What three is that? A Mr. Cohn, 
Mr. Lane, and myself; and we discussed it among our¬ 
selves, but we did not discuss it with our wives. 

MR. WILLCHER: Did not what? 

THE WITNESS: We did not discuss it with our wives, 
but with ourselves it didn’t make any difference to us. 
35 MR. WILLCHER: You say you did not discuss 
it with your wife? 

THE WITNESS: We didn’t want to scare them. I 
did the same thing as he had, as some of the others in the 
squadron. 

BY MR. MILLER: 

Q Then what happened the morning after this, w’as it, 
when your skipper told you to get your things in shape? 
A We discussed ours, and I said I was changing mine. 

THE COURT: You what? 

THE WITNESS: I wras changing mine again, I had 
made out another form, and Mr. Lane did, too, and Mr. 
Cohn went on making his out. He didn’t say anything 
definite; on the way out as to how he had it; he said he was 
going to take care of his, too, and there was a group of us, 
several of us, went over and made out our insurance, and 
wnlls, and so forth. 


I 
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BY MR. MILLER: j 

Q Did lie ever indicate to you how lie had chatnged his 
beneficiary? A Yes, he did, definitely. 

Q And where were you, and what did he say? A In 
Oxnard, California, We were to be shipped out frcjm there, 
and I was later shipped out, apd we had a civilian come in 
and discuss with us, that is when we got out of service, 
he telling us one way we could keep it, how wouljl be the 
best way to keep it, and I discussed it \fith Mr. 
36 Cohn and he told me he had made it out to jiis wife, 
and that is all he was worried about now, apd I said 
the same thing, that I would take care of the rest when I 
got back. 

Q About how long before his death was it when you 
had that conversation? A I beg pardon? 

I 

Q About how long was that before his death at Oxnard 
that you discussed that on that occasion? A It could 
not have been any more than two weeks. 


Cross Examination 

I 

♦ * * * 

BY MR. W1LLCHER: J 

37 Q Now, in Atlantic City you say you discussed 
the beneficiary of the insurance with him, but he 
never told you who his beneficiary was ? A I can’t rightly 
say- 

Q (Interposing:) I didn’t hear the last. A He in¬ 
sinuated it was his wife. 

39 Q Did you ever advise the Veterans Bureau of 
this information you have just now testified to? A 
Pardon? 

Q Did you ever advise the Veterans Bureau (of this 
information you have just testified to? A How do you 
mean that, sir? |- 
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Q Did you ever write them a letter, or tell any repre¬ 
sentative of the Veterans Bureau of this change of bene¬ 
ficiary? A No, I made out the form. 

Q I am not talking about your change of beneficiary 
but about the change of beneficiary of Mr. Cohn. A No. 


52 Helene S. Cohn, 

the plaintiff herein, being called as a witness in her 
own behalf, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

63 Q Did you ever find anything in writing signed 
by Herbie where he had changed his beneficiary 

from his parents to you? A No. 

* • * • 

64 Q To the best of your knowledge the only thing 
that you have at the present time showing a change 

of beneficiary are the writings your attorney has intro¬ 
duced in evidence for you? A To the best of my knowl¬ 
edge. 

• • • * 


Cross Examination 

* * * * 

65 MR. WILLCHER: At this time, if the Court 
please— 

66 THE COURT: Now, you are proceeding here 
on secondary evidence, and it will require first evi¬ 
dence reception. 

MR. MILLER: There is one item, if your Honor please, 
one other item that probably should be introduced here 
in evidence, and that is a telegram from the Navy Depart¬ 
ment that the “records of Ventura County Airport, Ox- 
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nard, California, held this center search reveals njo infor¬ 
mation regards insurance papers Ensign Herbert Shelton 
Cohn, 351439.” ! 

I would like to offer that in evidence. 

THE COURT: It may be marked Plaintiff’s exhibit 
No. 3. 

(Thereupon, telegram, stamped “October 3,1946, [’ above 
referred to, was by the Court received in evidence as 
Plaintiff’s exhibit No. 3.) 

THE COURT: That perhaps meets my suggestion with 
respect to Navy records. 

MR. MILLER: May we have the Veterans Bureau file ? 

THE COURT: Can it be stipulated that the papers 
which it is alleged constitute change of beneficiary of this 
insurance have been specifically searched for but nojt found 
in the Navy Department or in the Veterans Bureaip? 

MR. MILLER: I think that is correct. 

MR. WILLCHER: I can’t stipulate to it beqause I 
don’t know what paper is meant. 

THE COURT: Beg pardon? 

MR. WILLCHER: I can’t stipulate to it because 
67 I don’t know what paper is meant. This girl has 
testified to several statements, apparently. 

MR. MILLER: I think I can put Colonel Hydrick on 
the stand. May I see the record? 

MR. WILLCHER: T will be glad to stipulate thijs; that 
there is no information on file either from the Navy De¬ 
partment or Veterans Bureau that any change of beneficiary 
was ever made. 

THE COURT: But Mr. Miller can’t stipulate that. 

MR. MILLER: I think, if your Honor please, that it 
can be stipulated that claim was made by my client for 
insurance benefits ,which was denied by the Veterans Ad¬ 
ministration after claim was made, on the ground that 
there was no record—on the ground that no change of 
beneficiary appears in the records of the Veterans 4dmin- 
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istration. That was the basis of the denial as indicated in 
the correspondence. 

THE COURT: What? 

MR. MILLER: That was the basis of the denial as 
indicated by the correspondence, that there was no change 
which appears in the records of the Veterans Administra¬ 
tion, of change of beneficiary. I think that is a fact and 
they so state. 

THE COURT: So you can put that in the record. Sup¬ 
pose you introduce that. Who was that signed by? 

MR MILLER: By H. L. McCoy, written to the 
68 defendants here, Morris B. Cohn and Mrs. Dora A. 
Cohn. 

* • • * 

70 MR. WILLCHER: In order to avoid further 
delay, we are willing to stipulate that they have 
been unable to find this change of beneficiary confidential 
slip. 

MR. MILLER: The Navy has been unable to find any 
change of beneficiary or confidential sheet, that is correct. 

MR. WILLCHER: Confidential sheet showing the 
change. 

MR. MILLER: Yes, that is correct. 

THE COURT: That will take care of it. 

• • • • 


75 Mrs. Dora A. Cohn, 

one of the defendants herein, called as a witness for 
and on behalf of the individual defendants, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 
BY MR. WILLCHER: 

Q Your name is Mrs. Dora A. Cohn? A Yes. 

Q You are the mother of Herbert S. Cohn, the decedent? 
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I 

A Yes. 


77 Morris B. Cohn, 

one of the defendants herein, being called ap a wit¬ 
ness for and on behalf of the individual defendant^, being 
first duly sworn, was examined and testified as follows: 

' Direct Examination 
BY MB. WILLCHEK: 

Q Your name is Morris B. Cohn? A Yes, sjir. 

Q You are the father of Herbie S. Cohn, the decedent? 

A Yes, sir. 

7 

• • • • 

78 Q Did he examine it? A No, he opened it and 
handed it back to me and said, “It is for you.” 

I said, “This is about insurance.” 

He said, “Yes, it is insurance.” 

I said, “Didn’t you have that changed over ^o your 
wife?” 

He said, “No, but if something does happen to me—I 
am all right—I want my wife—” he said, “I v T 0nt you 
and mother to have this; the Shermans are all yvell off 
and I want you to have it, although they have been putting 
a lot of pressure on me to have this transferred in»o 

79 Helene’s name, but I think I personally want it for 
you and mother in case something does happen to 

me,” because at the time we was in kind of hard preum- 
stances. I was working on a truck, a beer truck, and he 
really wanted me to have it. 

I said, “Herbie, please don’t talk about this, notjhing is 
going to happen to you.” 

That is the only conversatipn we ever had in regard to 
the insurance with him. 

Q Now, did there come a time, Mr. Cohn, when you had 
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a conversation about insurance with the plaintiff here? 
A I flew to Los Angeles when I heard that Herbie was 
critically injured, not knowing he was dead, which he 
survived the crash for four and a half hours. 

Helene and I came back on the same train, and through 
some misunderstanding of the Navy Department, they 
wanted to reserve a reservation for them, and so they 
didn’t reserve any, or we couldn’t find the reservation, 
and the traveling was very hard to get any room on the 
train, and Helene and I came back in the same compart¬ 
ment, and we was together day after day for the whole 
journey until the sister and mother, I think it was in 
Chicago, and then the three of us was in the same com¬ 
partment, and she told me then there- 

Q (Interposing:) Told you where? A In the train. 

Q Was it before you got to Chicago or after you 
SO got in Chicago? A That was spoke of several 
times, once right after we left Los Angeles, and I 
can’t remember now whether the other times was before 
we struck Chicago, or not, but she said to me, “Oh, Herbie 
never changed the policy, although he intended to.” That 
was her words. 

And I said, I told her, I said, “If there is anything 
coming to you you will get it,” and at the time I was so 
upset, I was thinking about the policy and other matters 
that had been going on all the time; I was too upset to 
even try to remember what policy she was talking about. 

* • • * 


115 Lieutenant J. G. Henry M. Levy 

a witness heretofore called for and on behalf of the 
plaintiff, having been previously sworn, being recalled 
was examined and testified further as follows: 
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Direct Examination 


117 Q I hand you herewith Circular Letted 357-44, 
pertaining to Government Life Insurance, Change of 

Beneficiary for, to All Ships and Stations, dated 27^ Novem¬ 
ber, 1944, stating, “It is not the purpose of the Confidential 
Data Sheet for Naval Aviators, the A-V(N) Beneficiary 
Slip or other similar forms, or the Beneficiary Siip for the 
Service Record and Fitness Report, to be used for a 
change of beneficiary for Government Life Insurance,” 
and I will ask you if there wasn’t some confusion in the 
Navy with respect to forms used, used for Government 
Life Insurance, along some time before that Bulletin was 
promulgated; that is, when men first went in the service 
wasn’t there some possible lack of understanding regard¬ 
ing this beneficiary change? If you know Anything 

118 about it, just tell the Court. A I would s^y under 
the type of personnel that we received in tl^e steno¬ 
graphic section along with the forms received abroad, it 
was very, very tough to get the men to do exactly what 
was supposed to be done, and a lot of ships didn’t liave the 
necessary forms, and if they did they didn’t knowi how to 
fill them out. 

Q Sometimes they would use the wrong form? 
A Sometimes they would submit the wrong form in lieu 
of not knowing any better; they would have to u|se it, or 
in lieu of the form; if they didn’t they could hajve used 
another form, or written it in letter type, and in a lot of 
cases they did just what their own minds told them, on 
smaller ships. 

Q That was due to the fact that so many went in the 
service that you didn’t have the time to train the) proper 
personnel on paper work? A That’s right, and t|ie Navy 
had to do the best they could, and make up wjiat was 
wanted. 

MR. MILLER: That is all. 
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BY THE COURT: 

Q A few minutes ago we were looking at Plaintiff’s 
exhibits 6, 7, 8 and 9. I see that No. 9 is dated October 
26, 1944, so that would indicate that the change you sug¬ 
gested was made after that? A It might. On the other 
hand, it might indicate that the forms were not received 
abroad. 

119 Q That they had been made but the distribution 
hadn’t been made? A But the distribution hadn’t 
been made; it was very, very slow. 


EXHIBITS 

APPELLEES’ EXHIBIT NO. 1 


142 W V WNHP NR 3 Plf. # 1 Rec’d. 

0 V WNHP NR 20 
WNHP Y WNC NR 311 
PRIORITY 

FROM OINC ADVBASERECBAKS PORTHUENEME 
CALIF 152032 (VD-2 DETACH) 

TO SECNAV WASHNDC 
INFO COM ELEVEN SANDIEGO CALIF 
NAVAL HOSPITAL LONG BEACH CALIF 
COMFAIRWESTCOAST SANDIEGO CALIF 
ENSIGN HERBERT SHELTON COHN 351439 US 
NAVAL RESERVE DIED 1951 14 DECEMBER 1944 OF 
INJURIES MULTIPLE EXTREME RESULT OF 
AEROPLANE CRASH WHICH OCCURRED AT 
NAVAL AUXILIARY AIR STATION VENTURA 
COUNTY AIRPORT OXNARD CALIFORNIA X WITH¬ 
IN COMMAND X WORK X NOT MISCONDUCT X 
NEXT OF KIN NOTIFIED WIFE MRS HELEN 
ELNER COHN 3239 DAVENPORT STREET NORTH 
WEST WASHINGTON DCX PAY PER MONTH ONE 
HUNDRED AND FIFTY DOLLARS X BENEFICIARY 
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MRS HELEN ELNER COHN TEN THOUSAND DOL¬ 
LARS GOVERNMENT INSURANCE PAID THROUGH 
31 DECEMBER 1944 BT 1TWPEW 
Code: 0163 , 

Notification by local activity 
TOT 2281 EJ 15 DEC 

Log # li7690-A-l 

BUMED BUPERS 34 ACT 
SSA SSR SS5 OPS1 SS5 
31 32 33 SX2AER 

20 SANDA COMINCH NAVRELIEF 

143 APPELLEES’ EXHIBIT NO. 2 | • 

ADVANCE BASE RECEIVING BARRACKS 
U. S. NAVAL BASE 
PORT HUENEME, CALIFORNIA 
MAIN DISPENSARY 

Filed Oct 13 1947 Harry M. Hull, Clerk 

27 January 1945 

To: Chief of the Bureau of Naval Personnel 

Navy' Department, Washington, 25, D. C. 
Subj: Ensign Herbert Shelton COHN, 3514^39, 

Beneficiary for insurance of; Request for 
information concerning. 

Ref. (a) 152032 of December 1944 to Sec) Nav. 

(b) Pers -53-AJT of 11 January 19-45. 

1. In reply to Reference (a), the source of beifieficiary 
for the insurance of the subject named officer was Obtained 
from the Naval Auxiliary Air Station, Ventura County 
Airport, Oxnard, California. 

2. All information in our files reveals Mrs. Helen Elner 
Cohn as beneficiary. 

/s/ J. F. TERRELL, 

Captain, (MC) USN 
Senior Medical Offic<b* 

End-1 
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27-January 1945 

To: Chief of the Bureau of Naval Personnel, 

Navy Department, Washington, 25, D. C. 

Subj: Ensign Herbert Shelton COHN, 351439, Benefici¬ 
ary for insurance of; Request for information con¬ 
cerning. 

1. Forwarded. 

FINISHED FILE—Pers 5324 

/s/ W. SIHLER 
Officer in Charge. 

APPELLEES' EXHIBIT NO. 7 

150 File No. 351439 

COHN, Herbert Shelton 

(Name of officer; surname first) 

Ensign A-V(N), U.S.N.R. 

(Rank and corps) 

30 June 1944 

(Date) 

If your status has changed from “no dependents” to 
“ dependent (s) ” (or vice versa) since last report indicate 
by \/ in this space. □ 

REPORT OF DEPENDENTS UNDER ACT OF 

JUNE 10, 1922 

(Note.— The Act of June 10, 1922, defines the term 
“dependent” as the wife, unmarried children under 21 
years of age, or the mother of officer provided she is in fact 
dependent on him for her chief support.) 

Number .One. 

Mother .No. 

(Yes or No) 

Wife .Yes. 

(Yes or No) 

Age and sex of each child under 21 years of age: 

None 


Filed Oct 13 1947 


Harry M. Hull, Clerk 
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BENEFICIARY SLIP 

Name .COHN, Herbert Shelton.J. 

(Name in full, surname to the left) 

Serial No.351439. 

(File number, not signal number) 

Ship or Station ....Observation Fighting Squadron Three.... 

(Name) 

. 30 June 1944 

(Date \ 

Under the provisions of the Act approved May 22, 1928, 

as extended by the Act of March 17, 1941, directing the 

payment of 6 months’ pay to the widow, children, or 

dependent relative of any of the personnel on thq active 

list of the Regular Navy, or on the retired list when on 

active duty, or of any of the personnel of the Naval (Reserve 

called or ordered into active naval service bv the Federal 

Government for extended naval service in excess of 30 

days, who dies of wounds or disease not the result of his 

or her own misconduct, I give below the name and mclress 

of mv wife and that of each of mv children: 

* •> 

(See instructions on reverse side) 

Helene Sherman Cohn 
(Full name of wife; if not married, so state) 

203 Toledo Ave., W. Atlantic City, New Jersey. 

(Address of wife) 

. None .j. 

(Full name of child; if none, so state) (Date of birth) 


(Address of child) 


(Full name of child) 


(Date of birtjh) 


(Address of child) 


(Full name of child) 


(Date of birth) 


(Address of child) 

In the event of my leaving no widow or child or (if their 
decease before payment is made, I then designate as my 
beneficiary under the said act the following relative, my 

Mother 

(Relationship) 
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Mrs. Dora Alder Colin 

(Name in full) 

7444 Georgia Ave., N. W. Washington, D. C. 

(Address) 


* If the beneficiary named above is your father, mother, 
brother, or sister, you need not fill in these three lines. If 
the beneficiary is a more distant relative, such as a grand¬ 
parent, state briefly wherein dependency exists, such as 
“allotments registered,” “monthly contributions by Gov¬ 
ernment check,” indicating amounts and regularity thereof. 

(OVER) 

FILE NO. 351439 
REPORT OF NEXT OF KIN 
COHN, Herbert Shelton 

(Name of officer; surname first) 

30 June 1944 

(Date) 

Any change since last report: 

YES or XX 

(Strike out one; if no change do not fill out remainder of this report) 

Name of next of kin: 

Helene Sherman Cohn 
Wife 

(Relationship) 

Permanent residence: 

Street and No. 3239 Davenport St. N. W. 

City or town Washington 
State D. C. 

Emergency address: 

Street and No. Same as above 

City or town... 

State ... 

Herbert Shelton Cohn 

Herbert Shelton Cohn 
(Signature) 

Ensign A-V(N), II. S. N. R. 

(Rank and corps) 








151 In the event of the death of the above-nam^d bene¬ 
ficiary before payment is made, I then designate as 
my beneficiary under said act the following relative, my 

Father 

(Relationship) 

Morris Bernard Cohn 

(Name in full) 

7444 Georgia Ave., N. W. Wash., D. C. 

(Address) 


• In case of relatives more distant than your parent or 
brother or sister, state briefly wherein dependency exists, 
indicating amounts and regularity thereof. 

I certify that I will inform the Bureau of Na\^al Per¬ 
sonnel immediately of any changes in marital status or 
conditions of dependency. 

I do solemnly swear (or affirm) that the facts stated and 
disclosed in the foregoing are true to the best of my 
knowledge and belief. 

Herbert Shelton Cohn 
Herbert Shelton Cohn 

(Name) 

Ensign A-V(N), t T . S. Navy, R. 

(Rank) 

Subscribed and sworn to before me this 30th day qf June, 
3944, I having authority to administer oaths. 

L. H. Marlar, Lt. U^NR 
INSTRUCTIONS 

This form must be sworn to before an officer of the 
United States Navy or Marine Corps authorized to admin¬ 
ister oaths, or before a notary public. 

The full names and addresses of the beneficiaries must 
be stated carefully. If a married woman, her own given 
name should be stated; thus: “Mrs. Anna May Smith,” 
not “Mrs. John Smith.” 
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New beneficiary slips shall be executed in all cases of 
change in status of the grantor or in that of his or her 
beneficiaries. 

In any event, payment will be made to the widow or 
children, if any, whether designated or not, but not to a 
mother or other relative unless designated. 

168 APPELLANTS’ EXHIBIT NO. 9 

Filed Oct 13 1947 Harry M. Hull, Clerk 

351439 End-1 on Vets Adm Ins Form 343a 

Pers-5323a-hml XC 3 7S5 025 dated 21 April 1945. 

22 May 1945 

To: Veterans Administration, Director of Insurance. 

Subj: Ensign Herbert Shelton Cohn, A-V(N), USNR 
(Deceased). Request for information concerning 
government insurance and change of beneficiary 
for government insurance. 

Refs: (a) Report of Casualty, 17690-A-l-1, dated 9 Jan¬ 
uary 1945. 

(b) BuPers, End-1, Pers-5323a-MP, dated 19 
February 1945. 

1. Returned. According to the records of this Bureau, 
Ensign Cohn made application for government life insur¬ 
ance in the amount of $10,000 payable in the monthly 
premiums of $6.50. 

2. Ensign Cohn enlisted in the U. S. Naval Reserve as an 
Aviation Cadet on 19 October 1942 and was placed on 
inactive duty. He reported for active duty undergoing 
training as an Aviation Cadet on 9 January 1943. The 
termination date of his Aviation Cadet status was 7 Feb¬ 
ruary 1944. 

3. There is no information on file in this Bureau to indi¬ 
cate that Ensign Cohn made a request for change of bene¬ 
ficiary for payment of government life insurance. 

4. The above information was furnished to Veterans Ad- 
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ministration on 19 February 1945 as shown in reference 

(b). . . | 

By direction of Chief of Naval Personnel. 

H. B. ATKINSON j 

Commander, USNR 
Officer in Charge 
Casualty Section. 

180 APPELLANTS’ EXHIBIT NO. 18 

THE UNITED STATES OF AMERICA 
VETERANS’ ADMINISTRATION 
WASHINGTON, D. C. 

National Service Life Insurance 

Filed Oct 13 1947 Harry M. Hull, Clerk 

Date Insurance Effective January 12, 1943 

Certificate No. N 5 036 864 

This Certifies That HERBERT SHELTON COHN has 
applied for insurance in the amount of $10,000., payable 
in case of death. 

Subject to the payment of the premiums required, this 
insurance is granted under the authority of The National 
Service Life Insurance Act of 1940, and subject in all 
respects to the provisions of such Act, of any amendments 
thereto, and of all regulations thereunder, now ii} force 
or hereafter adopted, all of which, together with thej appli¬ 
cation for this insurance, and the terms and conditions 
published under authority of the Act, shall constitute the 
contract. 

Frank T. Hines 

Administrator of Veterans’ jyffairs 

[SEAL] 

Countersigned at Washington, D. C. 

June 10, 1943 
(Date) 
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John D. Bertatti 
Registrar. 

Mr. Morris B. Cohn 
7444 Georgia Ave., N. W. 

Washington, D. C. 

Insurance Form 360 
181 IMPORTANT NOTICE 

This certificate is issued as evidence that National 
Service Life Insurance, in the amount specified, has been 
granted the individual named, subject to the provisions of 
The National Service Life Insurance Act of 1940, and 
subsequent amendments. If the person to whom this cer¬ 
tificate is sent is other than the individual named therein, 
it is sent to you for safekeeping in accordance with direc¬ 
tions contained in the application and you should notify 
the insured of receipt. 

The insured may change the beneficiary without the 
not less than $1,000), may be converted at any time after 
it has been in force 1 year and within 5 years from the 
effective date, to a policy of insurance on the Ordinary 
Life, 20-Payment Life, or 30-Payment Life plans. 

Unless changed to another plan of insurance, this insur¬ 
ance will terminate at the expiration of the 5-year period. 

The insurade may change the beneficiary without the 
consent of the previous beneficiary* named. This insurance 
is not assignable and is not subject to the claims of 
creditors. 

Should a claim arise under this insurance, it should be 
directed to the Veterans’ Administration, Washington, D. 
C., in order to secure a prompt settlement. It will not be 
necessary* to consult or employ an attorney, claim agent, 
or other person to secure benefits under this insurance, 
but if one is consulted or employed, the law prohibits the 
payment of any fee except as allowed by the Veterans’ Ad¬ 
ministration or by a court in a judgment on the policy. 
(See Secs. 616 and 617, National Service Life Insurance 
Act of 1940.) 
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Always give the certificate number when corresponding 
with the Veterans’ Administration regarding this insur¬ 
ance. 

192 APPELLANTS’ EXHIBIT NO. 24 

CIRCULAR LETTER—357-44 j 

44-1331—Government Life Insurance, Change of Benefi¬ 
ciary for Pers-535-rld-L13-2, 27 November 1944 
ACTION: ALL SHIPS AND STATIONS 
(Ref.: (a) BuPers-BuSandA jt. ltr. 44-765, with enc. 

thereto; All Ships and Stations Lett^rs-Jan.- 
June 1944, p. 774. 

(b) Veterans’ Administration Regulation 3447— 
Beneficiary Changes.)' 

(Enc.: (A) Veterans’ Administration Insurance Form 
336, Change of Beneficiary, National Service 
Life Insurance. 

(B) Veterans’ Administration Insurance Form 
724, Change of Beneficiary, U. S. Govern¬ 
ment Life Insurance.) 

1. It is not the purpose of the Confidential Data Sheet 
for Naval Aviators, the A-V(N) Benefiicary Slip or other 
similar forms, or the Beneficiary Slip for the Service Rec¬ 
ord and Fitness Report, to be used for a change of 
beneficiary for Government Life Insurance. 

2. Attention is invited to paragraph 19 of enclosure to 
reference (a) concerning change of beneficiary on National 
Service Life Insurance. Enclosure (A) is sample form 
referred to in reference (a). 

3. Enclosure (B) and the United States Government Life 
Insurance policy shall be submitted to the Veterahs’ Ad¬ 
ministration in order to accomplish a change of beneficiary 
on United States Government Life Insurance. If the policy 
is not available, an explanation of the reason for failure 
to comply with instructions shall accompany the bequest 
for change of beneficiary. 
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4. Reference (b) provides in part; “A change of benefi¬ 
ciary to be effective must be made by notice in writing 
signed by the insured and forwarded to the Veterans' 
Administration by the insured or his agent, and must con¬ 
tain sufficient information to identifv the insured. When- 
ever practicable such notices shall be given on blanks 
prescribed by the Veterans’ Administration.”—BuPers— 
L. E. Denfeld. 

NAVY DEPARTMENT BULLETIN 30 November 1944 

196 APPELLANTS’ EXHIBIT NO. 28 

In reply address not the signer of this letter, but 
Bureau of Naval Personnel, Navy Department, Washing¬ 
ton 25, D. C. 

NAVY DEPARTMENT 
BUREAU OF NAVAL PERSONNEL 
WASHINGTON 25, D. C. 

Refer to No. 

351439 

Pers-5321b-jpw-ml 
4 September 1946 
Department of Justice 
Washington, D. C. 

Attention: Mr. John F. Sonnett, Asssistant Attorney 
General 

Filed Oct 13 1947 Harry M. Hull, Clerk 

Gentlemen: 

Further reference is made to this Bureau’s letter dated 
18 July 1946, relative to your request for information 
concerning the beneficiary designation of the National Serv¬ 
ice Life Insurance of the late Ensign Herbert Shelton 
Cohn, United States Naval Reserve, wherein you were 
informed that contact was being made with the Command¬ 
ing Officer, Naval Auxiliary Air Station, Ventura County 
Airport for further information concerning this matter. 
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You are advised that information has been received in 
this Bureau that the Naval Auxiliary Air Station has been 
decommissioned, and this Bureau’s communication was 
returned undelivered. You are further advised that there 
is no further information available in this Bureau con¬ 
cerning the beneficiary designation of the National Service 
Life Insurance of Ensign Cohn, other than that furnished 
you in the above-mentioned letter. 

By direction of Chief of Naval Personnel. 

Very truly yours, 

H. B. Atkixson 
H. B. ATKINSON 
Commander, US NR 
Officer in Charge 
Casualty Section 


197 APPELLANTS’ EXHIBIT NO. 29 

JFS:JFO’B 

N.S.L.I. 

April £5, 194(5. 

Filed Oct 13, 1947 Harry M. Hull, Clerk 

The Chief of Naval Personnel, 

Navy Department, 

Washington 25, D. C. 


Be: Mrs. Helene S. Cohn v. United States of Amer¬ 
ica, Morris B. Cohn and his wife, Dora A. 
Cohn, pending in the U. S. District Court for the 


District of Columbia Civil No. 33645 

(Herbert Shelton Cohn XC-3 785,025) 


Dear Sir: 

The plaintiff in the above captioned suit now pending 
in the United States District Court for the District of 


Columbia, contends that her husband, Ensign Herbert 
Shelton Cohn, A-Y (N) USNK, effected during hjis life a 
change of beneficiary on his $10,000 policy of Rational 


/ 
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Service Life Insurance, from his parents, to her. The 
Veterans Administration has heretofore denied the widow's 
claim. 

The Veterans Administration file now in our custody 
shows that the insured enlisted as an Aviation Cadet in 
the IT. S. Naval Reserve October 19, 1942, and was called 
to active status January 9, 1943; that he was killed in an 
airplane crash at Ventura County Airport, Oxnard, Cali¬ 
fornia, on December 14, 1944, in line of duty, and on said 
date he had $10,000 National Service Life Insurance in 
full force. A Navy form in file states his number to be 
351439. 

For use by the L T nited States Attorney in the preparation 
of this case for trial, request is made that the Department 
of Justice be furnished at your earliest convenience, with 
the following: 

(a) Photostatic copy of each and every “Confidential” 
data and/or “Accident Notification Form” that was exe¬ 
cuted by the deceased veteran during his service; the loca¬ 
tion of the originals; the name of the present custodian 

thereof; and the last known addresses of the wit- 
198 nesses, if any, to the veterans signature to such 
forms. 

(b) Photostatic copy of each and every form executed 
by the deceased veteran for the Navy Department, in 
connection with his regular and/or Naval Cadet bonus, 
and back pay, in which he made a designation of a benefi¬ 
ciary to which he desired payments made by the Navy' 
Department or the United States in the event of his 
decease. 

fc) Two copies of Navy Department pamphlet “per¬ 
sonal Affairs of Navy Personnel and Aid for their De¬ 
pendents” designated NAYPERS 15,014. 

In connection with the foregoing it is noted that the 
Veterans Administration file contains a “Report of Con¬ 
tact” dated January 10, 1945, by the Administration with 
Commander C. A. Zeller, of the Navy’ Department Life 
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Insurance Section, wherein the latter is reported tcj have 
informed the Administration that day that the decedent’s 
Commanding Officer had reported to Commander Zeller 
that the beneficiary of the $10,000 policy of National Serv¬ 
ice Life Insurance was Helen Sherman Cohn, the veteran’s 
wife, and that Commander Zeller was communicating fur¬ 
ther with the said Commanding Officer regarding the mat¬ 
ter. Request is made that the Department of Justice be 
provided with photo copies, if not the originals, of such 
communications as were included in the exchange <^f cor¬ 
respondence between Commander Zeller or others 6f the 
Life Insurance Section and/or Casualty Section cff the 
Navy Department, insofar as these make reference |to the 
beneficiary designated by the insured in connectioii with 
the National Service Life Insurance policy now in suit. 

In order that this suit may be disposed of at an early 
date, request is made that the data requested be provided 
the Department of Justice at your earliest convenience. 
The simultaneously contesting claimants are pressing for 
an early disposition of their claims. 

Respectfully, 

For the Attomev General 
JOHN F. SONNETT 
Assistant Attorney General 

199 APPELLANTS’ EXHIBIT NO. 30 

Filed Oct 13 1947 Harry M. Hull, Clerk 

NT4-59 End-3 on OinC ltr ABRB USNBj Port 

Hueneme, NT4-59/L13-2 Serial 
253, of 31 Jan 45. 

2 April 1945 

To: Chief of the Bureau of Naval Personnel, 

Navy Department, Washington 25, D. C. 

Sub]: Ensign Herbert Shelton COHN, A-V(N), USNR; 
Beneficiary for insurance of. 
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1. As indicated in basic correspondence, information re¬ 
garding the beneficiary of subject officer was obtained by 
telephone from the Naval Auxiliary Air Station at Oxnard, 
where Ensign COHN was based. 

2. This activity has no other information inasmuch as 
Ensign COHN was never attached to this station. 

By direction of the Officer in Charge: 

W. J. STRIBLING 
Lt. Comdr. CEC USNR 
Executive Officer 

Finished File—Pers 5324 

202 APPELLANTS’ EXHIBIT NO. 33 

End-2 on O-in-C’s ltr, AdvBaseRecBar, 
NavBase, Port Hueneme, Calif., 
NT4-59/L13-2, Serial 253, dated 
31 January* 1945. 

351439 

Pers-5323a-rlk 
7 March 1945 

Filed Oct 13, 1947 Harry* M. Hull, Clerk 

To: Officer-in-Charge, Advance Base Receiving Bar¬ 

racks, 

U. S. Naval Base, Port Hueneme, California 
Subj: Ensign Herbert Shelton COHN, A-V(N), USNR, 
Active (Deceased)—Request for papers concern¬ 
ing insurance and confidential data sheet. 

1. It is requested that all papers regarding insurance and 
change of beneficiary for government insurance and confi¬ 
dential data sheet of Ensign Cohn be forwarded to this 
Bureau. 

By direction of the Chief of Naval Personnel. 

H. B. Atkinson 
H. B. ATKINSON 
Commander, USNR 
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Officer in Charge 
Casualty Notification and 
Processing Section 

NT4-59 End-3 on OinC ltr ABRB USN]B, Port 

Hueneme, NT4-59/L13-3 Serial 
253, of 31 Jan 45. 

2 April 1945 

To: Chief of the Bureau of Naval Personnel, 

Navy Department, Washington 25, D. C. 

Subj: Ensign Herbert Shelton COHN, A-V(N), |JSNR; 
Beneficiary for insurance of. 

1. As indicated in basic correspondence, information re¬ 
garding the beneficiary of subject officer was obtained by 
telephone from the Naval Auxilary Air Station at Oxnard, 
where Ensign COHN was based. 

2. This activity has no other information inasmuch as 
Ensign COHN was never attached to this station. 

By direction of the Officer in Charge: 

W. J. Stribling 
W. J. STRIBLING 
Lt. Comdr. CEC US^R 
Executive Officer 


46 


ADMMKTSATJOM 


APPELLANTS' EXHIBIT NO. 23 


APPLICATION FOR NATIONAL SERVICE LIFE INSURANCE 
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1. The applicant should sprcffy the exact date of the month on which he denim the Usutraneu puucy to 
witt*ea request of the applicant the policy of insurance mar he hsuad effective while the applicant la tar:the pet 
<Aa date on which valid application b signed, provided there b tendered with the application a direct Waittamoe in payment of the 
late premium or an alMmeat of par, inrot ring advance of active service par under the provision* ot ruMir lam 451,77th fnngium. 
in Payment of the first monthly premium; (B) ae of the first day of the month following the date vend application b signed and the 
Best premium b tendered, if such premium b paid by a direct remittance or try an allotment of pay effective in the month 
*• whbh ap plic ation for insurance b signed; (O as of the first day of the month in which valid applicat i on is signed and the Brat 
premium b tendered by a direct remittance; (D) as of the Brat day of any month, but not more than B months, prior to tjm month 

which valid app l i ca tion b signed and the find premium b tendere d by a divert remittance, provided that them he paid 
•qwal to the fun reserve on the in s urance at the end of the month prior to the month ia which the application for insurance b signed 
and the first premium for the month ia which the application b signed. 

2. The in s ura nc e may be applied far in favor of one or more of the following parson*: Husband or wife, child (including adopted 
ABd, stepchild, or illegitimate child), parent (including parent through adoptio n and person who stood in loco parent b to the insured 
at any time prior to entry into active service for a period of not bus than 1 year), brother or ebter (including those of the half 
Mood) of the insured. 

The insured may name any person or person* within the permitted dam as contingent beneficiary or beneficiaries who will 
taka the monthly i n s t a llmen ts of insurance if the principal beneficiary or beneficiaries ptedeoease the insured, or take any remaining 
i if the principal beneficiary or h e n efi b art er survive the I ns ur ed but die before an inetailments certain have 
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X The insurance ahaC be pay abb ia the fallowing minnw 

(1) If the beneficiary to whom payment b first made b under 90 years of agr at the time of maturity, in two hun¬ 
dred aad forty equal monthly instillments at the rate iff |UI for each <1,000 of insurance. 

(3) If the beneficiary to whom payment b first made b<0 or awre y ea rs of ape at the tbae of maturity, in equal monthly 
t urta lhnUe for one hundred aad twenty months certain, with such payments eodtianiag during the remaining lifetime 
af each beneficiary. The amount Of the monthly to ut a ilm e n t for each $1,000 of insurance shall be determined by the age of the 
beneficiary at the date of the dea th of the insured. 

(9) Any installments certain of insurance remaining unpaid at the death of any beneficiary shall be paid in equal 
monthly installments in an amount equal to the monthly I ns t a ll m enu paid to the first beneficiary, to the person or persons 
than ia faring within the ci e a st s haariaafter specified and in the order named, unlaw designated by the insured in a different 


ip. if living. 


(A) to the widow or widower of the iasurad. V living; 

(B) if no widow or widower, to the child or ehikliua of the inaurnd, if living, in equal shares; 

(O if no widow, widower, or child, to tha parent or parents of the insured who last bore that I 

in equal aharm; 

(D) if no widow, widower, child, or parent, to the brothers and sbten of the insured, if living.! ia equal shares. 

If no beneficiary b des ig n a t e d by the insured or if the designated beneficiary docs not survive the insured:Hr benefi- 
bnry shall be determined ia accordance with the order specified in subparagraph (9) of the above, and the msurauoo shall 
ha payable in equal monthly iastaBmcnU in accordance with subparagraphs (I) and (2) ns the case me) be. 

4. Thb application must be witnessed and tha information as to service certified by the commissioned officer who ha* custody 
ef the appli ca nt's serries record union* by reason iff detaebrd service no commissioned officer b available, in which event it may 
be wMaaaad by a noaaommbrioaad officer who, if he has custody ef the applicant’s service record, may eeiitify the information 
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©niteb States Court of Appeals 

District of Columbia 


No. 9671 


Morris B. Cohn and Dora A. Cohn, 

Appellants . 

vs. 

Helene S. Cohn, and 
United States of America, 

Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF ON BEHALF OF APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal by Morris B. Cohn and Dora A. (jlohn, 
appellants, from a judgment for the appellee, Hel^n S. 
Cohn, in an action to have declared that the said appellee 
was the beneficiary of a life insurance policy taker} out 
by the decedent, Herbert Shelton Cohn, husband of said 
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appellee and son of the appellants, under the United 
States National Service Life Insurance Act. The District 
Court had jurisdiction under Title 38, Sec. 445 of the 
United States Code. This Court has jurisdiction to review 
the judgment under Sec. 17-101 of the 1940 D. C. Code 
(Act of Feb. 9,1893, 27 Stat. 435, Chapter 74, Paragraph 7. 
March 3, 1901, 31 Stat. 1225, Chapter 854, Paragraph 226. 
March 3,1921, 41 Stat. 1312, Chapter 125, Paragraph 12.) 

QUESTION FOR DECISION 

The question for decision is whether or not there was 
sufficient evidence to justify the District Court in finding 
as a matter of law that the decedent had executed a valid 
change of beneficiary in accordance with the regulations 
of the Veterans Administration, so as to authorize the 
payment of the proceeds of National Service Life Insur¬ 
ance policy to a person other than the beneficiary named 
in the policy at the time of its execution. 

STATEMENT OF THE CASE 

The decedent, Herbert Shelton Cohn, was the son of 
the appellants. He was also the husband of the appellee, 
Helene S. Cohn. At the time of his entrance into the 
Armed Service of the United States, he applied for and 
was granted a $10,000 contract of National Service Life 
Insurance, naming as the beneficiary thereof the appel¬ 
lants. On December 14, 1944, while still in the Service, 
and while the contract was still in force and effect, the 
insured was killed. Suit was thereafter brought by the 
appellee, Helene S. Cohn, against the appellants and the 
United States of America, claiming that she was the 
designated beneficiary of the insurance policy. The con¬ 
tention of the appellee was that the decedent had executed 
a change of beneficiary some time in July of 1944, which 
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change of beneficiary had been deposited with a proper 
official for delivery to the Veterans Administration. 

In support of her contentions, the appellee testified that 
the decedent on several occasions told her he had changed 
the beneficiary of his National Service Life Insurance to 
her. In further support thereof, she produced two wit¬ 
nesses, Kenneth Lane and Alex Wakefield, both of -\jvhom 
had been members of the Service with the decedent. Both 
of these witnesses testified that at some time in Ji^ly of 
1944 the two of them, together with the decedent, had [gone 
to an office on their post for the purpose of designating 
beneficiaries in their insurance policies. They both testified 
that the decedent had executed a document, which theV did 
not read or see the contents of, but which the decadent 
told them was a change of beneficiary from the appellants 
to the appellee, Helene S. Cohn. 

I 

The records of the United States Navy, of whicl|i the 
decedent was a member, held nothing in writing, signed 
by the decedent, wdiich indicated a change of beneficiary 
of his life insurance. The Veterans Administration! had 
nothing in writing signed by the decedent changing his 
beneficiarv. 

The Court, on the strength of the oral statements of the 
appellee, Helene S. Cohn, and these two witnesses f^und 
that the decedent had changed his insurance from th^ ap¬ 
pellants to the appellee. The applicable regulation of the 
Veterans Administration, promulgated by virtue of the 
enabling act, reads as follows: 

11 Change of beneficiary to be effective must be made 
by notice in writing, signed by the insured, and for¬ 
warded to the Veterans Administration by th^ in¬ 
sured or by his agent, and must contain sufficient infor¬ 
mation to identify the insured. Whenever practical, 
such notice shall be given on blanks prescribed b^ the 
Veterans Administration. Upon receipt by the Vet¬ 
erans Administration, a valid designation or change 
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of beneficiary shall be deemed to be effective as of 
the date of execution.” 

The Trial Court held that the appellee, Helene S. Cohn, 
had sustained the burden of proof required of her. 

SUMMARY OF ARGUMENT 

It was not sufficient evidence for a Court to determine 
that a change of beneficiary has been made where appellee 
is unable to establish the contents of a written change of 
beneficiary by actual eye witnesses to the contents thereof, 
or without some writing signed by the insured showing an 
intention to have the beneficiary changed from that named 
in the policy to someone else. 

ARGUMENT 

The Court erred in holding that the appellee had sus¬ 
tained the burden of proof establishing a change of bene¬ 
ficiary of the insured’s life insurance policy. Congress in 
providing for National Service Life Insurance, provided 
that the serviceman could change the beneficiary thereof, 
subject to such regulations as might be issued by the 
Veterans Administration. The Veterans Administration 
issued the regulation set forth in the statement of the Case, 
requiring that such change in order to be effective must 
not only be in writing but must also be received by the 
Veterans Administration. Upon the receipt of the written 
change of beneficiary, the Veterans Administration note 
such change on their records, effective as of the date of 
the written request. The regulations have been approved 
as legal and fair. 

Leahy vs. United States, 15 Fed. Second 949 
Bradley vs. United States, 143 Fed. Second 573 
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The decided cases all hold that the burden of prioof is 
upon the one who asserts a change of beneficiary to have 
been made. 

Leahy vs. United States, supra 

Bradley vs. United States, supra 

Roberts vs. United States, U . S. Court of Appeals, 

Fourth Circuit No. 5508, decided Nov. 11, 194^. 

In addition, Congress in the Administrative Procedure 
Act, Public Law 404, 79th Congress, has held that Inhere 
there is a right to judicial review of an administrative 
decision, the Court can only reverse the administrative de¬ 
cision where the Court finds the decision unwarranted 
by the facts, Section 10 (e). In the instant case, 
nothing in writing was introduced into evidence, digued 
by the decedent, which changed the beneficiary of his 
policy, or indicating in any manner who is or was in¬ 
tended as his beneficiary, other than the original appli¬ 
cation which named the individual appellants as bene¬ 
ficiaries. In order to overcome the lack of written evi¬ 
dence, the appellee introduced secondary evidence that 
such written changes were made. However, no one ever 
actually saw or read any writing, signed by the decedent 
changing his beneficiary. Under such circumstances, such 
testimony is inadmissible in evidence, and if admitted, 
proves nothing. It is elementary that secondary proof of 
the contents of a writing can only be made by introducing 
a copy thereof which has been compared with the original, 
Traynor vs. NuCar Carriers, 75 U. S. App. D. C. 17*4, or 
by the testimony of a person who has actually rea<|l the 
original, and knows the contents thereof. 

Wigmore, 3rd edition, Section 1278: 

“A general principle for witness’ qualifications is 
that he must speak from personal observation of the 
event or thing to be testified to, and that, therefore, 
in general a witness is not qualified who bases his 
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testimony, not on his own personal observation, but 
on the hearsay of others. 

“Upon this principle, then, a person who proposes 
to testify to the contents of a document, either by 
copy, or otherwise, must have read it.” 

This principle is true even though the witness may have 
gained his knowledge by the statements of the person 
making the writing. Hodges vs. Hodges, 2 Cush. (Mass.) 
460. 

In the recent case of Cooyer vs. Brown, 126 Fed. Second 
874, the Court said: 

“But the witness offered to prove the contents of 
the non-produced writing must be shown to have read 
it or otherwise to have actual knowledge of its con¬ 
tents and they must further be able to testify at least 
to the substance of its contents. . . . 

“The burden of proving the contents of the writing 
rests upon the party asserting it.” 

This rule of law rests in antiquity. In Renner vs. Bank 
of Columbia, 22 U. S. 581, 9 Wheat, 581, 6th Law Editoin 
166, a case arising in the District of Columbia, the Su¬ 
preme Court of the United States said: 

“Secondary proof is admissible where no such sus¬ 
picion attaches (intentional retention of document) 
and the paper is of that description, that no doubt 
can arise as to the proof of its contents, there can be 
no danger in admitting the secondary evidence. 

“Proof of the contents of a lost paper ought to be 
the best the party has in his power to produce, and, 
at all events, such as to leave no doubts as to sub¬ 
stantial parts of the paper.” 

The same question was again before the Supreme Court 
in a later case arising from the District of Columbia. 
In Taylor vs. Riggs, 26 U. S. 591,1 Pet. 581, the evidence 
offered was that of a witness who was present when a 
document was prepared, read it, and then signed it as 



having witnessed the document. The document, however, 
was not then executed, nor was the witness present when 
the document w’as alleged to have been executed. In hold¬ 
ing the evidence inadmissible, Chief Justice Marshall said : 

“When a written contract is to be proved, not by 
itself but by parol testimony, no vague uncertain jrecol- 
lection concerning its stipulations ought to supply the 
place of the written instrument itself. The substance 
of the agreement ought to be proved satisfactorily; 
and if that cannot be done, the party is in the same 
condition of every other suitor in Court, who makes 
a claim which he cannot support. When parties re¬ 
duce their contract to writing, the obligation^ and 
rights of each are described and limited to the instru¬ 
ment itself. The safety which is expected from them 
would be much impaired, if they could be established 
upon uncertain and vague impressions made by a! con¬ 
versation antecedent to the reduction of the agree¬ 
ment.’ J 

The same reasoning applies to this case. The law vjisely 
states that a change of beneficiary must be made in writ¬ 
ing. The insured is not here to testify. If he had desired 
to change his beneficiary, is it not reasonable to assume 
that there would be something in writing to that effect, 
if only a letter or memorandum? However, nothing can 
be found showing any such intention. Under these circum¬ 
stances, there can be no question that the appellee dicf not 
make out a case with such evidence. 

In Bradley vs. United States cited supra, the (jourt 
found for the original beneficiary. In the Bradley case, 
the insured had promised his wife that he would change 
his beneficiary and later told her that he had. A letter 
was found among his effects, addressed to the Vet^rans 
Administration, changing the beneficiary and a confiden¬ 
tial sheet signed by him that the widow was the beneficiary. 
The Court found for the original beneficiary and said: 
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“In every case involving war risk insurance wherein 
the Courts have recognized and decreed a change of 
beneficiary, the facts have amply shown not only an 
intention, but positive and unequivocal acts on the 
part of the insured designed to effectuate his ex¬ 
pressed intention.” 

In the Roberts case cited supra, the facts were that the 
insured had gone to the Administration Building for the 
purpose of changing beneficiaries, and 

“The two men stood side by side at the counter and 
compared their entries as they were engaged upon 
identical work. Perry saw Roberts change the bene¬ 
ficiary in the several documents in favor of his wife. 

“. . . A confidential form was found in the records 
of the Navy Department and produced at the request 
of the Veterans Administration. It had been placed 
in a sealed envelope in accordance with the regulations 
to be opened only upon the death of the officer. It 
consisted of a printed form signed by the insured, 
dated December 15, 1943, wherein he gave the name 
and address of his wife and stated he had $10,000 of 
Government insurance of which his wife was the 
beneficiary.” 

There was also found an unsigned confidential data 
sheet in the insured’s handwriting to such effect. In find¬ 
ing for the widow, the Court said: 

“It seems clear to us that these facts are insufficient 
to outweigh the clear and undisputed written evidence 
in the insured’s admitted handwriting that he had 
designated his wife as beneficiary of the insurance 
policy....” 

© • • * 

“Whatever doubts are engendered in the case are 
allayed by the unquestioned authenticity of the docu¬ 
ments signed by the insured after his marriage in 
which he indicated that he had actually made the 
necessary change long before the present dispute 
arose.” 
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In the present case not only was there no written evi¬ 
dence of a change of beneficiary, but contrary to the testi¬ 
mony of the appellee, the exhibits show that on the only 
confidential data sheet found, there was no mention c|f an 
insurance policy or change of beneficiary. It is respect¬ 
fully submitted that before a Court should undertake to 
change a contract of insurance in which the insured is not 
available to testify that the Court should have evidence 
before it of such clear and convincing effect that only] one 
conclusion can be drawn from it. In particular, the evi¬ 
dence should be such that there should be no doubt left in 
the Court’s mind that the insured did not intend to change 
the beneficiary. Such proof could only be had in the 
nature of a written document signed by the insured.; In 
the instant case during the entire eleven months that] the 
insured and the appellee were married, all of them sjpent 
in the United States, not one thing in writing could be 
found showing a change of beneficiary by the insured. 
If the insured had intended to change his beneficiary, it is 
only logical to assume that something would be fbund 
showing such intention, if only a letter addressed to his 
wife or some other relative. In the absence of such 
written evidence, the Court grievously erred in finding 
that the insured had changed his beneficiary. 


CONCLUSION 

It is respectfully submitted that the Court erreci in 
holding that the insured changed his beneficiary, and jt is 
respectfully requested that this Court reverse the action 
of the lower Court, and order judgment entered for the 
appellants. 

Arthur L. Willcher 

Investment Building 

Washington, D. C. 

Attorney for Appellants 
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&mteb £>tateg Court of Sppeala 

District of Columbia 


No. 9671 


Morris B. Cohn and Dora A. Cohn, 

Appellants, 

v. 

Helene S. Cohn and 
United States of America, 
Appellees. 


Appeal from Judgment of the District Court of the 
United States for the District of Columbia 


BRIEF FOR APPELLEE HELENE S. COHl^ 


COUNTERSTATEMENT OF CASE 

Effective January 12, 1943, Ensign Herbert sjhelton 
Cohn, the insured, was granted National Service Life In¬ 
surance in the amount of $10,000 for which he designated 
in equal shares as beneficiaries Dora A. Cohn and Morris 
B. Cohn, mother and father, respectively, and appellants 
herein. Thereafter he married Mrs. Helene S. Cohn, the 
appellee. 
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The insured died on December 14, 1944, as a result of 
injuries received on the same day in an airplane crash. 
At that time he was a commissioned officer serving as a 
lighter pilot in the United States Navy. The insurance 
was in full force and effect. 

After his marriage to the appellee the insured and she 
lived together at various naval installations including Jack¬ 
sonville, Florida; Norfolk, Virginia; Atlantic City, New 
Jersey; and San Diego, California. Kenneth D. Lane 
testified (App. p. 14) that he had been in the service with 
the insured. He stated that about July 13, 1944, while 
stationed at Atlantic City, he had secured for the insured 
from the Disbursing Officer a beneficiary blank for the 
latter to change the beneficiary on his Government in¬ 
surance to his wife which was signed by the insured and 
handed back to the Disbursing Officer. He further testified 
that thereafter, while stationed at Harrisburg, Pennsyl¬ 
vania, the insured had told him that “If anything hap¬ 
pened, Helene (appellee) would have the $10,000.” This 
witness also testified that the insured had also named 
Helene Cohn as the beneficiary for all purposes on a con¬ 
fidential report form the purpose of which vras to show the 
disposition to be made of all officers’ effects. 

Alex Wakefield, another fellow officer of the insured who 
was closely associated with him during most of his service, 
testified (App. p. 21) that the insured had indicated to him 
that he had changed the beneficiary on his life insurance 
at Atlantic City and that later—about two weeks before 
his death—the insured had advised him that he had made 
out the insurance to his wife. 

Helene S. Cohn, widow of the insured and appellee here¬ 
in, testified (T-52) that she had started going with her 
husband in 1939 when she was 15 years of age and that 
she had gone steadily with him until they were married; 
that after they were married she went with him to his 
various duty assignments. She testified that while sta- 
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tioned at Atlantic City, New Jersey, about July 11. 1944, 
the insured came to her one day and stated, “Helene, we 
all went to the base today and changed our insurance. 1 
changed my insurance to your name.” She stated that 
thereafter at San Diego the insured repeated his statement 
to her that he had changed the insurance. Appellee’s 
Exhibits 6, 7, (App. p. 32) 8, and 9 are Benefi¬ 
ciary Slips executed by the insured on April 16, 1944, June 
30,1944, September 30,1944, and October 26,1944, in which 
he names as beneficiary his wife (the appellee), He'.ene S. 
Cohn. 

Testimony reflects that the proper use of these jBenefi- 
ciary Slips was to designate a beneficiary for six nionths’ 
gratuity pay but Appellants’ Exhibit 24 (App. p. 39) which 
is a Navy Department Bulletin dated November 30, 1944, 
gives recognition to the improper use of these Beneficiary 
Slips as well as the confidential reports (mentioned in the 
testimony of Kenneth D. Lane) as changes of beneficiary 
for Government Life Insurance. The misuse of these forms 
is further corroborated by the testimony of Lt. j. g. Henry 
M. Levy (App. p. 28). Appellee’s Exhibit 1 (App. p. 
30) is a telegram to the Secretary of Navy from the Officer 
in Charge, Port Hueneme, California, dated December 16, 
1944, reporting the death of the insured and stated, “Ben¬ 
eficiary Mrs. Helen Elner Cohn $10,000 Government insur¬ 
ance paid through 31 December 1944.” Appellee’s Exhibit 
2 (App. p. 31) is a memo to the Chief of the Bureau of 
Naval Personnel dated January 27, 1945 from the Senior 
Medical Officer which states “All information in opr files 
reveals Mrs. Helen Elner Cohn as beneficiary.” 

The testimony of the father of the insured (App. p. 27), 
one of the appellants, is that in September, 1944, wliile the 
insured was visiting in Washington, he told him he Wanted 
him and his mother to have the insurance instead! of his 
wife because her family was well off. This "witness further 
testified that the appellee had told him that the ^nsured 
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never changed the policy although he intended to. This 
statement was denied by the appellee. 

This case was tried without a jury. The United States of 
America occupied the role of stakeholder, and judgment 
was for the appellee, Helene S. Cohn. 

SUMMARY OF ARGUMENT 

The sole question before the trial court in this case was 
whether or not the insured, Herbert Shelton Cohn, executed 
a change of beneficiary for his National Service Life Insur¬ 
ance from his mother and father, appellants, to his wife, 
Helene, appellee. 

The intent to make this change is clearly sustained by 
the evidence which also shows that the insured did every¬ 
thing reasonably within his power to accomplish this inten¬ 
tion, and under such circumstances the Court must treat 
as done that which the insured intended to be done. The 
evidence adduced by the appellee, Helene S. Cohn, has 
amply carried her burden of showing that a change of 
beneficiary did occur. 

In this jury waived case the evidence clearly supports 
the conclusion of the trial court and this result should not 
be disturbed. 


ARGUMENT 

In beneficiary cases of this kind of which there have now 
been many, the courts have uniformly striven to determine 
and give effect to the manifest intent of the insured. And, 
to get this job done they have brushed aside legal techni¬ 
calities. In Bradley v. U. S., 143 F. 2d 573 (C. C. A. 10th 
Circuit, May 30, 1944) the Court, after stating that the 
burden of proof was upon the one seeking to show a change 
of beneficiary, said at page 576: 
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“Strict compliance with the applicable regulations 
is not however requisite to the maintenance of i that 
burden of proof. It is the generally accepted nile in 
cases involving policy provisions for change of benefi¬ 
ciary, that if the insured has manifested a desire and 
intent to change the beneficiary of his insurance^ and 
has done everything reasonably within his pow|er to 
accomplish this purpose, leaving only ministerial acts 
to be performed by the insurer, courts of equity will 
treat as done that which ought to be done, thereby 
giving effect to the intent of the insured. * * * With 
respect to regulations pertaining to the authorized 
change of beneficiary in War Risk Insurance dases, 
the courts have brushed aside all legal technicality in 
an effort to effectuate the manifest intention of the 
insured. ’ ’ 

The evidence here is quite positive as to the insilred’s 
intent and as to his acts which gave effect to this intent. 
He had married the girl with whom he had kept company 
before the war. This was not a war time romance. It was, 
therefore, normal and natural for the insured to waint to 
provide for his bride, and this desire was emphasized by 
the war time conditions under which he was living), and 
more particularly by the extremely hazardous nature of 
his naval duties. Thus it was that he and his fellow aviator 
officers, who were also newly married, got together and 
talked about their insurance and their other affairs affect¬ 
ing the future of their loved ones. They were constantly 
urged to do this by their superior officers, and it wa$ just 
after one of the insured's close associates, Kenneth D. 
Lane, had had a narrow escape from death that this asso¬ 
ciate secured for the insured a beneficiary blank from the 
Disbursing Officer which he gave to the insured and which 
he saw the insured sign and return. It is not clear as to 
just what type blank was involved in this incident. It 
seems entirely possible, however, that it was a form (Ap¬ 
pellee’s Exhibit 7 (App. p. 32)) the proper purpose of which 
was for something other than to designate or change the 
beneficiary on insurance. However, the insured and his 
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fellow officer could have had no way of knowing this since 
they were entirely reliant upon the branch of Naval Service 
whose function it was to care for these things. The evi¬ 
dence indicates that this Beneficiary Slip had been improp¬ 
erly used for insurance purposes on other occasions to 
such an extent that its improper use had been made the 
subject of official comment (Appellants’ Exhibit 24 (App. 
p. 39)) by the Navy Department. The evidence is not 
entirely clear as to what form was actually received and 
executed by the insured on that occasion; however, the 
evidence is abundantly clear as to the purpose for which 
he went with his fellow aviator to the Disbursing Officer. 
This purpose was to secure a form with which to change 
the beneficiary of his insurance. (App. p. 15) If less 
than this was accomplished by the insured, it was not 
because he had not “. . . done everything reasonably 
within his power to accomplish this purpose ..(Bradley 
v. U. S. supra) But that is not all. On another occasion 
this same fellow officer saw the insured execute a confiden¬ 
tial report form which was used by the Navy to show the 
disposition to be made of various personal effects in case 
of death, and this form, he testified, named the wife of the 
insured, Helene S. Cohn, “as the beneficiary for all pur¬ 
poses.” And on still another occasion the insured told 
this witness “If anything happened, Helene (appellee) 
would have the $10,000.” (Referring to the insurance) 
(App. p. 18). 

Recognition of the use of this form for designation of 
insurance beneficiaries was also given by the Navy De¬ 
partment (Defendant’s Exhibit 24). And still this is not 
ah. 

Another fellow aviator, Alex Wakefield, said that just 
two weeks before the death of the insured the latter had 
told him with respect to his insurance that “. . . he had 
made it out to his wife and that is all he was worried about 
* * (App. p. 23) 


now 
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Then too, the official records of the Navy Department 
which were devoid of any official change of beneficiary did 
strongly indicate that they had at one time contained the 
basis for stating that the wife, Helene S. Cohn (appellee), 
was the beneficiary of the insurance because in a telegram 
(Appellee’s Exhibit 1 (App. p. 30)) they had rejported 
“Beneficiary Mrs. Helen Elner Cohn $10,000 Government 
insurance paid through 31 December 1944” and in a memo 
(Appellee’s Exhibit 2 (App. p. 31)) had stated “All infor¬ 
mation in our files reveals Mrs. Helen Elner C(jhn as 
beneficiary.” 

The record indicates that when plaintiff contacted the 
Veterans’ Administration on January 10, 1945 the Naval 
officer in charge of the Life Insurance Section in [Wash¬ 
ington, D. C., Commander C. A. Zoller reported that the 
decedent’s Commanding Officer had reported to hiifi that 
plaintiff, the insured’s wife, was beneficiary (Appellants’ 
Exhibit 29 (App. p. 41)). Further, that this information 
was obtained by telephone from the Navy Auxiliary Air 
Station at Oxnard, California where the insured w’ajs then 
based (Appellants’ Exhibits 30 and 33 (App. p. ^3 and 
44)). 

The correspondence between the Navy Department in 
Washington and the Commanding Officer at the Ventura 
County Airport on September 4, 1946 show’s that the Navy 
Auxiliary Air Station there had been decommissioned 
and the letter the Navy Department in Washington wrote 
there was, therefore, returned undelivered (Appellants’ 
Exhibit 28 (App. p. 40)). 


This evidence tends to show that this insured actually 
did execute a change of beneficiary on the form prescribed 
for that purpose, and it has become lost. The inference 
from these exhibits is that there w r as a change of beneffciary 
actually in existence at one time under the custody <j>f the 
insured’s commanding officer at the last base where h^ was 
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stationed and where he was killed- As was said by the 
4th Circuit Court of Appeals in a very similar case, the 
loss of these papers “• * * is easily understood when one 
considers the volume of business transacted at military 
posts and the character of the administrative organization 
thrown together to meet the emergencies of war” (Roberts 
v. U. S., 152 F. 2d 906 Infra ) 

Further the testimony of Lt. Harry M. Levy (App. p. 
28) with respect to the type of personnel and difficulties in 
getting Navy personnel to do exactly what should have 
been done tends to corroborate this. 

Finally we have the statements of the insured to his 
wife that he had changed his insurance to her. The record, 
therefore, is abundantly replete with evidence and corrobo¬ 
rating evidence of a documentary nature which clearly 
show the insured’s intention to change the beneficiary of 
his insurance to his wife (the appellee). The record is 
just as complete with respect to evidence reflecting the 
consummation by the insured of the acts necessary to give 
effect to his intention. 

The only evidence in the entire record indicating that the 
insured did not intend to change the beneficiary of his 
insurance comes from the completely uncorroborated tes¬ 
timony of Morris B. Cohn, the father (one of the appel¬ 
lants) who was the original co-beneficiary of the insurance 
(App. p. 27). Undoubtedly the trial court completely 
discounted this testimony because, in the first place, there 
was other testimony of a disinterested nature which re¬ 
flected that the insured had later stated that he had 
changed the beneficiary to his wife. Further, the testimony 
itself tends to support the position of the appellee because 
of an apparent slip of the tongue of the father. The father 
testified (App. p. 27) “T (the father) said (to the in¬ 
sured) 4 Didn’t you have that changed over to your wife?’ 
He said, ‘No, but if something does happen to me—I am 
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all right—I want my wife—’ he said ‘I want you and 
mother to have this . . The trial court was justified in 
discounting the testimony of this interested witness, .as it 
undoubtedly did. 

The facts in the case are almost identical with tl^ose in 
Roberts v . U. S., 157 F. 2d 906 (CCA 4). In this fourth 
Circuit Court of Appeals case which found that a Change 
of beneficiary had occurred in favor of the wife, a brother 
officer saw the insured change the beneficiary on Several 
documents in favor of his wife at a naval station where 
they had traveled with their new brides for the purpose of 
changing the beneficiaries named in their insurance policies 
and in other documents in favor of the wives. After the 
insured’s death a change of beneficiary on his insurance 
policy executed on an approved form was not found in 
the Veterans Administration, but a Beneficiary Slip (the 
same as Appellee’s Exhibit 7 (App. p. 32)) signed pv the 
insured designating the wife as beneficiary was produced 
as was a confidential report also signed by insured.! The 
Court in the Roberts case stated: 

“It will be seen that the judgment below rests] upon 
the absence of the change of beneficiary from the 
government’s files and upon the testimony of the 
uncle as to his conversations with the insured- It 
seems clear to us that these factors are insufficient to 
outweigh the clear and undisputed written evidence in 
the insured’s admitted handwriting that he had desig¬ 
nated his wife as beneficiary of the insurance policy, 
especially since these writings are supported by the 
disinterested testimony of the brother officer who as¬ 
sisted the insured to change the beneficiary and saw 
him execute the document and deliver it to the |clerk 
at the naval air base. The testimony of the officer 
was taken by deposition since he feared he would 
jeopardize his employment if he left his place of 
business in Macon and went to Norfolk for the trial; 
but the visit of the two couples to the air base for the 
specific purpose is corroborated by the three survivors, 
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and the recollection of the brother officer is so explicit 
and circumstantial that we think it ought not to be 
rejected. 

“Moreover, it cannot be disputed that both officers 
executed the beneficiary slip for the bonus in favor of 
their wives on December 21, 1942, two days after they 
were married, because the documents vrere produced. 
The discrepancy in the dates in other papers and the 
failure of the change of beneficiary to reach its des¬ 
tination is easily understood when one considers the 
volume of business transacted at military posts and 
the character of the administrative organization 
thrown together to meet the emergency of war. What¬ 
ever doubts are engendered in the case are allayed by 
the unquestioned authenticity of the documents signed 
by the insured after his marriage in which he indicated 
that he had actually made the necessary change long 
before the present dispute arose. These papers mani¬ 
fest the normal desire of a recently married man to 
protect his wife, and lead us to the clear conviction 
that the findings below were erroneous in this respect 
and should be reversed.' ’ 

The most recent Circuit Court of Appeals case involving 
the question presented by the instant case is Mitchell v. 
XJ. S. (CCA 5), decided by the Fifth Circuit Court of Ap¬ 
peals on January 14, 1948 and as yet officially unreported, 

-Fed. 2d-. As here this case involves a policy of 

National Service Life Insurance, and the ultimate question 
was whether or not a change of beneficiary from the mother 
to the wife had occurred. Official records of the War 
Department and of the Veterans Administration failed to 
disclose any record of a formal change of beneficiary but 
the insured executed a Government Insurance Report Form 
in which he stated that his wife "was the beneficiary of his 
$10,000 National Service Life Insurance. This form, or a 
copy thereof, was mailed to the wife but no copy could be 
found in the official records. Testimony further reflected 
that the insured had told his wife and fellow officers that 
he had changed the beneficiary of his insurance. That 
Court said: 
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“The case presents only the question as to whether 
Hardwick’s naming his wife the beneficiary on the 
Government Insurance Report Form can be considered 
such an affirmative act as to evidence an exercisp of his 
right to change the beneficiary. 38 U. S. C. Aj., § 802 
(g) (Insurance Act) provides in part: 

‘The insured shall have the right to designate 
the beneficiary or beneficiaries of the insurance ... 
and shall, subject to regulations, at all times have 
the right to change the beneficiary or beneficiaries 
. . . without the consent of such beneficiary or 
beneficiaries . . 

The applicable regulation, No. 3447, of the Veterans 
Administration in force at the time reads in p^rt: 

‘... A change of beneficiary to be effectivb must 
be made by notice in writing signed by the ifisured 
and forwarded to the Veterans’ Administration by 
the insured or his agent . . .’ 

‘ ‘ The cases are unanimous that in war-risk insurance 
cases involving change of beneficiary the courts will 
brush aside all legal technicalities in order to effectu¬ 
ate the manifest intent of the insured; and that if he 
manifests an intent to make a change and ha^ done 
everything reasonably within his power to accomplish 
his purpose, leaving only ministerial acts to b^ per¬ 
formed by the insurer, the courts will treat that as 
done which ought to have been done and give effect to 
the insured’s intent. 1 The cases are also unanimous 
that a mere intent to change a beneficiary is not 
enough. Such an intent must be followed by some 
affirmative act on the part of the insured evidencing 
an exercise of the right to change the beneficiary. 2 
Where the courts differ is as to the degree of affirma¬ 
tive action necessary to effect a change. Literal com¬ 
pliance with the provisions of a policy is never fieces- 
sary.’ 

1 Bradley v. United States, 143 F. 2d 573; Roberts v. United States, 
157 F. 2d 906. 

2 Bradley v. United States, supra; Roberts v. United States, Supra; 
Johnson v. White, 39 F. 2d 793 (CCA 8); Egleston v. United Stages, 71 
F. Supp. 114. 

3 Collins v. United States, 161 F. 2d 64. 
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“Piecing together the facts as disclosed in the rec¬ 
ord, we reach the conclusion that the insured, Lt. 
Hardwick, intended to change the beneficiary of his 
insurance policy and did so. Standing alone, the tes¬ 
timony of the widow that on their wedding day, Octo¬ 
ber 16, 1943, at Selman Field, Monroe, Louisiana, her 
husband told her that he intended to make her the 
beneficiary in place of his mother would be insufficient 
to prove either intent or affirmative action. But the 
filling out by the insured of the Government Insurance 
Report Form on February 3, 1944, at Grand Island, 
Nebraska, is strong corroboration of that testimony. 
Patently, Hardwick intended that his wife should be 
the beneficiary and believed that he had done what he 
could to make her such. The fact that nowhere in the 
Government records is there any record of the trans¬ 
actions accomplished in Louisiana on October 16, 1943, 
is not necessarily controlling and does not constrain 
us to hold that no change of beneficiary was effectuated 
on that day, since the original of the Government 
Insurance Report Form filled out by Hardwick in 
Nebraska and filed with the War Department, we know 
to have been lost. Other important papers and docu¬ 
ments may also have been lost. The testimony of 
Hardwick’s brother officer, Lancaster, and Hardwick’s 
letter written from England to his wife go to strength¬ 
en the evidence not only of Hardwick’s intent but also 
of his belief that he had carried it out. 

1 1 These insurance cases are difficult of decision. Each 
must be decided in the light of its own facts. The 
strict law is that a change of beneficiary must be made 
in writing and in proper form. Where this has not 
been done, the courts will brush aside technicalities to 
give effect to the intention of the insured- It is said 
that a combination of intent and act is required, but 
to say in these insurance cases that though intention 
to change the beneficiary is proved to the hilt, no 
effective formal act having been done no change can 
be held to have been made, is not to brush technicalities 
very far aside. If a man possessing the degree of 
literacy reauired of an officer in the United States 
Army Air Corps writes, ‘I have taken out insurance 
and I have made you the beneficiary,’ surely it is 
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subserving technicality to say that this is not sufficient 
evidence of an exercise of his right to change. True, 
it is not an actual change; but it is strong, almost 
incontrovertible, evidence of a change. 

I 

“In the case at bar the facts in combination, lead 
irresistibly to the conclusion that the insured Hard¬ 
wick, not only intended to make his wife the beneficiary 
of his policy, but had also affirmatively acted to make 
her such. The judgment appealed from is affirmed.” 

The court decisions leave no doubt that the act (by 
which an intention to change a beneficiary of insurance is 
carried into effect) need not conform to any rigid speci¬ 
fications. Cases recently decided by our own District (fcourt 
have found in the execution of Form WD-AGO 41, which is 
the Army counterpart of the Beneficiary Slip (Appellee’s 
Exhibit 7 (App. p. 32)), the necessary act by wliiclji the 
insured gave effect to his intention to change his benefi¬ 
ciary. In Farmakis v. U. S., Civil Action No. 655-47 the 
Court found that the insured intended to use this Form 41 
to change the beneficiary of his insurance although no 
testimony was offered which related to the execution of 
the particular form itself other than that it was executed 
by the insured and named the wife as beneficiary. In 
Rosenschein v. U . S., Civil Action No. 29,101 the Court also 
found the act effecting the change of beneficiary ip the 
execution of the Form 41. 

And the same results have been reached by other District 
Courts. In Woods v. U. S., 69 F. Supp. 760, the Court 
found the act which changed the beneficiary to be the 
execution of a form, WD-AGO Form 41; and in Van Doren 
v. TJ. S. et al, 68 F. Supp. 222, the execution of a WD-jkGO 
Form 41 by the insured was alone held sufficient to change 
the beneficiary. At page 223 of its decision the Court jsaid: 

“The instrument speaks for itself and requires no 
oral explanation of its meaning—it was not necessary 
to address the instrument to the Veterans Administra¬ 
tion.” 
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In Egleston v. U. S., 71 F. Supp. 114, the Court held that 
a letter written to the wife giving her the address of the 
\ eterans Administration “so you can have my insurance 
changed” was sufficient even though it did not reach the 
Veterans Administration until after the death of the in¬ 
sured. Walker v. U. S., 70 F. Supp. 422, goes even further 
to give effect to the insured soldier’s manifest intent and 
holds that strong circumstantial evidence that the insured 
acted to change his beneficiary' was sufficient. 

The same results have been reached by the Courts in 
deciding changes of beneficiary under contracts of War 
Risk Insurance issued by the Government to World War I 
soldiers. The regulation of the Bureau of War Risk In¬ 
surance relating to this insurance was similar to the one 
of the Veterans Administration relating to National Service 
Life Insurance. It provided: 

“(1) Every change of beneficiary' shall be made 
in writing and shall be signed by the insured and be 
witnessed by at least one person. No change of ben¬ 
eficiary shall be valid unless and until it is recorded in 
the Bureau of War Risk Insurance. A change of 
beneficiary shall, wherever practicable, be made upon 
blanks prescribed by the bureau.” 

In Farley et al v. Tj. S., 291 F. 23S, where the controversy 
was whether the deceased, in his lifetime, made a regular 
and legal change of beneficiary of his War Risk Insurance, 
the insured applied for a blank form with which to change 
the designation of his beneficiary, which was given him. 
This was incorrectly filled out and the company clerk 
pencilled in the notes on these blanks, but being busy, 
threw them with another pile of papers on his desk, but 
no evidence w'as offered to show what was done with the 
papers and no trace w'as found of them after the insured 
died. The Court after reviewing the authorities stated at 
page 241 of its decision: 
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“* * * The purpose of the rules, of course,! is to 
provide a formula for effectuating the change oj: ben¬ 
eficiary; but they are intended, also, largely for the 
benefit of the bureau, in order to protect the United 
States against liability of payment to the wrong per¬ 
son, or double payment of benefits. Such is obviously 
the intendment voiced by the declaration that no 
change of beneficiary shail be valid unless and until 
it is recorded in the Bureau of War Risk Insurance, 
and the admonition that whenever practicable the 
change shall be made upon blanks prescribed idy the 
Bureau. 

“Military discipline is usually strict and rigorous, 
and in the present instance the insured was required 
to designate the change of beneficiary upon Hanks 
prescribed by Army regulations. Farley attempted, 
in perfect good faith, to comply with the regulations, 
and procured a blank or blanks designated for lise in 
making a proper change of beneficiary. * * * ’’ 

“None of the blanks were so signed by a witness; 
nor were they filled in at typewriting, another require¬ 
ment imposed upon the soldier by Lieut. Steel, who was 
then in immediate charge of the miscellaneous detach¬ 
ment * * 

* « • • 

“It is true that the blanks signed by Farle^ and 
presented to the clerk were not filled out as the rules 
required; neither were the two blanks filled in, when 
signed bv him, in the presence of the clerk; but Farley 
did exactly what he was directed to do, and all he u^as 
directed to do, by the clerk in charge. Having done 
this, he went away, no doubt feeling fully persuaded 
that he had done all that was required of him for 
formally effectuating change of beneficiary. The forms 
were simple in structure, and all that was required 
was the use of an original form, with the designation 
of the substituted beneficiary, and a showing tljat he 
or she came within the permitted classes of benefici¬ 
aries.” 

This change of beneficiary was not recorded in the Bu¬ 
reau of War Risk Insurance. 
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In holding that Farley’s change was effective and legal, 
the Court said: 

“Now, to conclude, I am persuaded that Farley did 
all that he could reasonably be expected to do to perfect 
his transfer of beneficiary under the attending condi¬ 
tions and circumstances. The Army officers completely 
dominated his actions, and, in so doing, they cannot 
properly be held to be his agent; nor would it be just 
and equitable to treat such Army officers as his agents 
in disposing of the applications, as by the regulations 
required, when left with the clerk in the orderly office. 
If the clerk had done his duty under the prescribed 
regulations, the duty which was imposed upon him by 
the military authorities, and which he customarily ob¬ 
served, Farley would not have suffered any default.” 

In the case of Steele v. Suwalski, 75 F. 2d 885 (7 C. C. 
A.), it was contended that there was a change of beneficiary 
where the insured originally named his father beneficiary, 
who was awarded the insurance after the soldier died 
January 4, 1918. The father died November 27, 1930, and 
on December 10, 1930, the Veterans Bureau was sent a 
letter written June 11, 1918 by the soldier to the person 
contending that this was a designation of beneficiary. It 
designated her as a co-beneficiary and residuary benefi¬ 
ciary under the policy. The Court held that this letter 
which was written to the beneficiary in 1918 and not received 
by the Veterans Bureau until over 12 years after the 
soldier’s death, was sufficient to notify of a change of 
beneficiary, citing Claffy v. Forbes , 280 F. 233: 

“In that case the deceased soldier had addressed a 
letter to his mother and father in which he said: 
‘ * I have also made out a $10,000 life insurance to 

you. If I should be killed, it will be paid to you, $57.50 
a month for 20 years, and I wish that if you should not 
live to get it all, that you make it so that Agnes would 
get it.’ ” (Agnes was the minor niece of the soldier.) 
The Court said: 
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‘‘The intent to designate the niece as residuary 
beneficiary is explicitly established. Does ttye fact 
that the designation was by misapprehension of the 
laws sent to the mother, instead of the bureau, defeat 
the soldier’s intent and right granted him under the 
insurance contract and law? 

“This inquiry must be answered in the negative. 
Is the designation made in harmony with the regu¬ 
lations at the time it was received by the bureau 
sufficient? Yes.” 

In Claffy v. Forbes, 2S0 F. 233, it is stated: 

“The only purpose of the regulations, having rela¬ 
tion to change of beneficiary, is to enlarge the: right 
of the insured, and to protect the insurer. To hold 
designation in the letter sufficient does not change the 
liability of the insurer, and is within the privilege 
granted the insured. The brothers and sisters of the 
deceased soldier have no right, except that of blood 
relationship, and all right is determined against them 
by the expressed designation by the deceased ija har- 
monv with the regulations at the time it wajs pre¬ 
sented. The execution and receipt of designation must 
be taken together. It takes both to conclude the 
issue, and form, formality, and legal technicality must 
give way to common sense and remedial justicej when 
all doubt is removed as to the intent of the deceased 
soldier; and when the purpose of the law has been 
complied with, there should be no hesitancy in carry¬ 
ing out the express wish of such decedent. The letter 
is a designation signed by the insured and the fact 
that it was sent to the mother to make the final desig¬ 
nation, in the event of her death, instead of being 
sent to the bureau for record, should not defeat it. 

“All that is necessary is that the real wish and 
purpose of the soldier, who exposed his life in the 
army for the safety of the government, should suf¬ 
ficiently appear (notes, Cooper’s Justinian, pj^ 496, 
R. E.; Gifts Inter Vivos, Jaen-Marie Ricard, printed 
in Paris in 1754, p. 332); nor is it vital that notice 
of designation should be received by the bureau prior 
to the death of the insured.” 
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In Ambrose v. U. S., 15 F. 2d 52, the insured’s sister 
was named beneficiary and awarded insurance. The sol¬ 
dier in conversations with his sisters and in letters stated 
that for convenience he would designate Alice as bene¬ 
ficiary with the understanding that both his sisters and 
his brothers would share equally. Following his death 
in 1918 Alice divided the insurance until 1924 as directed 
by the insured. The Court held that the letters to his 
sister Alice expressing his wish for an equal division 
between his brothers and sisters was the equivalent of a 
written request to the bureau to include them as bene¬ 
ficiaries and the brothers and sisters as designated benefi¬ 
ciaries became entitled to an equal division. 

In United States r. Tuebert , 57 F. 2d 895, the insured 
named his sister as beneficiary’ and then married, and on 
an application for compensation and vocational training, 
stated that his wife was beneficiary. This was held suf¬ 
ficient to indicate his intention to change the beneficiary’. 

In Peart v. Chaze, 13 F. 2d 908, where the insured named 
his son beneficiary and wrote letters to the Veterans 
Bureau stating that he wished to change the beneficiary 
to his mother, it was there contended, as here, that the 
beneficiary could only be changed by a strict compliance 
with the regulations, but the Court held, notwithstanding 
Veterans Bureau regulations similar to the regulations 
here under consideration, that the mother was entitled. 

In Johnson v. White , 39 F. 2d 793 (C. C. A. 8), the in¬ 
sured being a single man, designated his sister beneficiary’. 
Thereafter he married and wrote to his sister stating: 

“As T told you, I am going to have my policy 

changed from Esther to you for it is my will and 
wish for you to have it. I told Orby (a brother) to 
watch the mail box and send it to me for I want you 
to have it.” In a later letter, dated November 4, 
1918, addressed to the plaintiff, the insured said: 
“Say, dear, I guess you will get your allotment in 
little while. I am still trying to change my insurance 
to you.” 
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Holding there was a valid change, the Court stated: 

“When the insurance was applied for he was un¬ 
married, as was also his sister, and naturally enough 
he then designated her as the beneficiary. Later he 
was married to the plaintiff. The sister was rieither 
actually, legally, nor morally a dependent upofi him, 
whereas his wife was at least legally and morally so 
dependent. The very purpose of the act of Congress 
providing for this class of insurance was ‘to give in¬ 
surance to those who had entered the military and 
naval service and to protect those who were de¬ 
pendent upon them.’ Helmholz v. Horst (C. (p. A.) 
294 F. 417, 420. The insured owed a legal di^ty to 
support his wife and the most natural thing fo|r him 
to have done under all the circumstances was tq have 
named her as beneficiary in his war risk insurance, 
instead of his sister. 

“It is urged on behalf of appellee that the change 
of the beneficiary was not made in the manner re¬ 
quired by the regulations, and that the change could 
only be made in the manner as provided. The regu¬ 
lations, however, were largely for the protection of 
the government, and could be waived by the govern¬ 
ment. Deceased was in the military service and made 
an effort, in good faith, to have this policy chahged. 
He applied to the officers in charge of that branjch of 
the service, requested them to make the changeL and 
was given what seemed to him assurance that the 
change either had been or would be made. Th^ evi¬ 
dence is convincing that the insured intended to change 
the beneficiarv and name the plaintiff instead of his 
sister as such beneficiary. Mere intention so to qo is 
not sufficient, but here this intention was followed by 
acts through which he attempted to accomplishj this 
change. Not only did the insured express his purpose 
and intention to make this change, but he did every¬ 
thing he might reasonably have been expected to do, 
under the circumstances, to effectuate such change. 

“As said by Mr. Justice Holmes in White v. United 
States, 270 U. S. 175, 46 S. Ct. 274, 275, 70 L.[ Ed. 
530, in referring to a contract of war risk insurance, 
‘the insurance was a contract, to be sure, for which 

I 
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a premium was paid, but it was not one entered into 
by the United States for gain. All soldiers were given 
a right to it and the relation of the Government to 
them if not paternal was at least avuncular. There 
was a relation of benevolence established by the Gov¬ 
ernment at considerable cost to itself for the soldier’s 
good. It was a new experiment in which changes 
might be found necessary, or at least, as in this case, 
feasible more exactly to carry out his will.’ See, also, 
Gregg v. United States (C. C. A.), 15 F. (2d) S. The 
intention, desire, and purpose of this soldier should, 
if it can reasonably be done, be given effect by the 
courts, and substance, rather than form, should be the 
basis of the decisions of courts of equity. The clearly 
expressed intention and purpose of the deceased to 
have his wife named as the beneficiary in this insur¬ 
ance should control, and should not be thwarted by 
the fact that all the formalities for making this pur¬ 
pose effective may not have been complied with.” ' 

The Courts have consistently held that it is not neces¬ 
sary that the change of beneficiary reach the insurer 
(Veterans Administration) during the lifetime of the in¬ 
sured to be effective. Farley v. U. S ., 291 F. 238; Steele 
v. Suwalski, 75 F. 2d 885 (7 C. C. A.); Claffy v. Forbes, 
280 F. 233; Ambrose r. U. S ., 15 F. 2d 52; Johnson v. 
White , 39 F. 2d (C. C. A. 8); Collins v. U. S. et al„ 161 F. 
2d 64 (C. C. A. 10th Circuit); Egleston v. U . S., 71 F. Supp. 
114 (Dist. Ct. Illinois). 

Another uniform result reached by the courts in de¬ 
ciding cases of the kind involved herein, as can be seen 
from those cited supra, is the finding that the regulations 
promulgated with reference to change of beneficiaries are 
to protect the insurer against double liability. It follows, 
therefore that these regulations may be waived by the 
insurer and cannot and should not be construed to limit 
the insured in giving effect to his intention, particularly 
when a war time period is involved. 
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In Bradley v. U. S., 143 F. 2d 573, which is relied hpon 
by the appellants, we have a case whose authority i$ se¬ 
verely weakened by the Roberts and Mitchell cases supra, 
and by its own strong dissenting opinion. Howeveij the 
instant case is also distinguishable on its essential f^cts. 
The clear weight of the evidence there was that the insured 
said he was going to change his insurance and not thut he 
had done so as was the case here. The Roberts and 
Mitchell cases both take the view that their rulings ate in 
accord with the Bradley case, the results differing because 
the facts are different. 

* # * # | 

The Court is familiar with the line of decisions with 
respect to the review of findings on the facts presented to 
the lower Court, in jury waived cases such as this, and 
clearly the decision of the Court below, which observed the 
witnesses who testified and found in favor of this! ap¬ 
pellee, was amply .-justified by the evidence submitted, which 
was substantial. It is not even necessary in this typ|e of 
case for this court to determine whether there w^s a 
preponderance of evidence. The trial Court in itsj In¬ 
formal Memorandum (App. p. 7) felt that appellee had 
adequately sustained her burden. ! 

Appellants’ Contentions 

Appellants cite the Administrative Procedure Act (Sec¬ 
tion lOe), Act of June 11, 1946, 60 Stat. 237, IT. S. C. A., 
Title 5, Section 1009 (e) as a restriction on the scope of 
judicial review previously accorded cases of this land. 
This interpretation of the Administrative Procedure Act 
is clearly erroneous as such interpretation wholly disre¬ 
gards the fact that said act by the following provisions 
expressly excepts from its purview decisions of adminis¬ 
trative agencies already subject to review by prior law. 
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Section 10b of said Act provides: 

“Form and Venue of Action—* * * agency action 
shall be subject to judicial review in civil or criminal 
proceedings for judicial enforcement except to the 
extent that prior, adequate and exclusive opportunity 
for such review is provided by law.” (Italics supplied) 

Section 19 of the World War Veterans Act of 1924 as 
Amended, Title 38, Section 445, United States Code, con¬ 
stitutes the jurisdictional basis for this action. In the 
pertinent part this Act provides: 

“In the event of disagreement as to claim * * * 
under a contract of insurance between the Veterans’ 
Administration and any person * * claiming there¬ 
under an action on the claim may be brought against 
the United States in the District Court of the United 
States for the District of Columbia * * * and juris¬ 
diction is hereby conferred upon such courts to hear 
and determine all such controversies. * * * The Circuit 
Courts of Appeal and the United States Court of 
Appeals for the District of Columbia shall * * exercise 
appellate jurisdiction * * *” 

It is to be particularly noted that this Act confers juris¬ 
diction upon our District Court to decide the controversy 
between the claimants to the insurance and makes no ref¬ 
erence to a review of the adverse Veterans' Administration 
decision. 

Since October 6, 1917 the date of the original War Risk 
Insurance Act (Public No. 20, 65th Congress) it has been 
the practice of the Courts to hear these insurance suits 
de novo upon the evidence submitted in open Court. Sig¬ 
nificant in this regard is the following pertinent language 
of the United States Circuit Court for the Sixth Circuit, 
in Third National Bank & Trust Company v. United 
States, 53 Fed. (2d) 599 at Page 602:— 

“A suit brought under that statute, such as this suit 
is not a proceeding to review as on appeal the de- 




cision of the bureau, but is an original action in 
which the issues must be tried like other fact issues 
in law cases.” 


* * * * 


Contrary to appellants’ contentions (page 5 et seqJ), the 
facts of this case do not pose the problem of attempting 
to prove a known or preexisting written document b}r sec¬ 
ondary evidence. In this case—as in many cases of a 
similar kind—the trial Court had before it the problem of 
finding the best evidence available as to whether or not 

the insured had acted to carrv into effect his manifest and 

* 

amply evidenced intent. The Court knew from the evidence 
that official Navy and Veterans Administration records, 
or such of those as could be checked, did not contain a 
formal change of beneficiary. But in applying the uinani- 
mous rule (Roberts v. TJ. S., Mitchell v. TJ. S., suprh,) of 
brushing aside technicalities to get at the substance of the 
situation, the Court received the best available evidence 
of the act and related this to the conclusive proof of the 
insured’s intent to find that a change had occcurred. This, 
it is submitted, properly applied the fundamental “best 
evidence rule” to the facts of the case. 32 C. J. S. iPage 


703, Section 778 states the rule, which the trial Court un¬ 
doubtedly applied to the facts here, to be as follows: 


“The ‘best evidence rule’ does not demand that the 
strongest possible evidence of the matter in dispute 
shall be given, nor that all evidence existing in the 
case shall be produced, but requires simply that no 
evidence shall given from which, considering its own 
character and the nature of the transaction, ari in¬ 
ference may arise that there is obtainable by the 
party other evidence more direct and conclusive and 
more nearly original in its source.” citing TJ. S. 
Minor v. Tillotson, La 7 Pet. 99 8 L. Ed. 621; TJ. S. 
Sugar Refinerv v. E. P. Allis Co., C. C. A. Ill. 56 F. 
786. 
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CONCLUSION 

The judgment of the trial Court should be affirmed. 
Respectfully submitted, 

David S. Allshouse, 
Warren E. Miller, 

910 17th Street, N. W., 
Washington 6, D. C. 

Attorneys for AppeUee. 
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The many cases involving conflicting claims of h|ene- 
ficiaries to National Service Life Insurance decided ^ince 
the filing of Appellee’s original brief have uniformily g^ven 
added support to Appellee’s prime contention that the 
courts will brush aside technicalities in giving effect toj the 
intention of insured. 

In Shapiro v. United States, 166 F.(2d) 240 (CCA &), a 
battalion adjutant told a clerk to give insured the form for 
changing his insurance beneficiary. The clerk gave him a 
WD-AGO Form 41 which was the Army counterpart of 
the Beneficiary Slip (Appellee’s exhibits 6, 7, 8, an^l 9, 
App. 32) and properly usable to designate a beneficiary of 
the six months gratuity payable in case of death. The in- 
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sured filled out this form naming his wife as primary bene¬ 
ficiary. The Court in holding that a change of beneficiary 
of his insurance was effected thereby said: 

‘‘The findings of the trial judge that Shapiro had 
had changed the beneficiary of his insurance policy 
are indubitably supported. It is most unlikely that 
when he signed Form No. 41 that he could have ex¬ 
tended any other act than to change the beneficiary of 
his insurance policy. Not only was there compelling 
oral testimony to support this view, but the form act¬ 
ually signed was adequate in its language for that 
purpose. Moreover, it was quite futile to use it to 
designate the beneficiary of the six months ’ gratuity 
because the widow would take in preference to the 
mother with or without any designation. Therefore, 
unless Shapiro was familiar with the complexities of 
the particular uses of the various army forms there 
was nothing to prevent his using the form given him 
when he wished to change the beneficiary of his in¬ 
surance policy.” 

And the Shapiro case reflects a preference for the dis¬ 
senting opinion in Bradley v. U. S., 143 F.(2d) 573 (strong¬ 
ly relied upon by Appellant) in this language: 

“The defendant-appellant relies on the opinion of 
Judge Murrah, speaking for the majority of the 
court, in Bradley v. United States, 10 Cir., 143 F. (2d) 
573, certiorari denied, 323 U.S. 793, 65 S.Ct. 429, 89 
L.Ed. 632, from which Judge Phillips dissented. In 
the later decision by the Circuit Court of Appeals of 
the Tenth Circuit in Collins v. United States, supra, 
Bradley v. United States was distinguished on the 
facts. Each decision dealt with the question whether 
the evidence in the particular case showed that the 
insured had performed an act with intent to change 
his beneficiary. The Bradley decision held that he 
had not (Phillips, J., dissenting), and the Collins de¬ 
cision that he had. We cannot say that either decision 
differed as a matter of law from the other authorities 
we have cited, or from the conclusion we have reached 
in the case at bar. If the Bradley decision be thought 
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to differ, the conclusion reached in the dissenting ^pin¬ 
ion of Judge Phillips accords with our own viewsj” 

In Gann v. Meek, 165 F.(2d) 857, the insured wrote his 
brother that he had changed the beneficiary of his in¬ 
surance and the Court in finding this letter satisfied the 
requirements of both intent and the act when viewed in 
the light of wartime conditions, said: 

“... here Corporal Ervin wrote his brother shortly 
before his death, not that he wanted or intended to 
change his beneficiary, but, that 1 ... I did change my 
insurance if any one gets it Mom will get it all , I didn’t 
change it because of what you said in your letter, 1 had 
already for a couple reasons of my own,..The above 
statement in Marine Ervin’s letter which was ad¬ 
mittedly genuine, considering the circumstances under 
which it was made, is almost equivalent to a dying dec¬ 
laration. Ervin knew how to change the benefiqiary 
of his policy, since the record shows without dispute 
that he had changed it once before. His statement, 
therefore, cannot be called a conclusion or opinion,! but 
warrants the inference that he had already written 
the Veterans Administration requesting such a change 
before he wrote this letter. To hold otherwise is 
to dispute the sanctity of a soldier’s word on the 
of battle as evidenced by a letter to his own brother.” 

McKewen v. McKewen, et al ., 165 F.2d 761 (CCA] 5), 
found the change of beneficiary in an “Officer’s I])ata 
Sheet” and in another form both of which stated in effect 
that the beneficiary of the National Service Life Insurance 
was the wife. The Court stated in this case: 

“The intention, desire, and purpose of the soldier 
should, if it can reasonably be done, be given effect 
by the Court, and substance rather than form should 
be the basis of the decision where, as here the soldier’s 
intention to name his wife as beneficiary is evidenced 
by official documents executed by the soldier and de¬ 
livered to the insurer. His wishes should not be 
: thwarted by the fact that proof of the use of the pre¬ 
scribed forms for accomplishing his intent was not 
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available. White v. United States, 270 U.S. 175, 46 
S. Ct. 274, 70 L.Ed. 530. Of. Claffy v. Forbes, D.C. 
280 F. 233; Boberts v. United States, 4 Cir. 157 F.2d 
906.” 

In Senato v. United States, et cd., 78 F. Supp. 536, the 
husband-insured wrote his wife, “Forgot to mention in 
yesterday’s letter about transferring the insurance policy 
over to you. Well, I got that straightened out here.” The 
Court in this case found that a change of beneficiary had 
occurred and said in its opinion: 

“Standing by itself, therefore, the document of 
February 18, 1944, would have no necessary bearing 
upon the question of a possible change in beneficiary 
named in the policies. However, it might be efficacious 
to accomplish that purpose if it appears that such 
was the clear intention of the insured: Shapiro v. 
United States, 2 Cir., 166 F.2d 24; Citron v. United 
States, D.C., 69 F. Supp. 830.” 

In Cotter v. United States, 78 F. Supp. 495, the in¬ 
sured was an enlisted man in the Marine Corps, and ex¬ 
ecuted a form known as No. 502, the proper purpose of 
which was again to designate a beneficiary for the six 
months gratuity pay. The Court in finding that the in¬ 
sured intended to execute this form as a change of bene¬ 
ficiary of his insurance because that form had been used 
for that purpose on other occasions and because the in¬ 
sured’s intention was clear, said: 

“Deceased was in the military service and made an 
effort, in good faith, to have this policy changed. He 
applied to" the officers in charge of that branch of the 
service, requested them to make the change, and was 
given what seemed to him assurance that the change 
either had been or would be made. The evidence is 
convincing that the insured intended to change the 
beneficiary and name the plaintiff instead of his sister 
as such beneficiary. Mere intentions so to do is not 
sufficient, but here this intention was followed by acts 
through which he attempted to accomplish this change. 
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Not only did the insured express his purpose and in¬ 
tention to make this change, but he did everything he 
might reasonably have been expected to do, undef the 
circumstances, to effectuate such change.” 

| 

Hartman v. United States, et at., 78 F. Supp. 227, again 
found the affirmative act of change in the execution of a 
WD-AGO Form 41 and the Court said in this case: 

* ‘ I think the evidence clearly and indisputably sh|ows 
that it was the intention of the insured to change! his 
beneficiary almost immediately after his marriage. 
Within ten days he executed Form W.D., A.G.O., here¬ 
tofore mentioned. Although this form was intended 
for use by the Army and not by the Veterans Ad¬ 
ministration, an inspection of the form clearly fails 
to indicate its limitation to use for designating or 
changing the beneficiary of Gratuity Benefit pay¬ 
ments. At no place in such form is there to be found 
any mention of Gratuity Benefit payments. There is 
nothing in the wording of the form to prevent its ,use 
for changing the beneficiary in a National Service Life 
Insurance Policy. It is captioned “Designation! of 
Beneficiary.” There were written by typewriteif in 
the form signed by the insured the words “Change 
In.” The insured wrote in his own handwriting the 
name of his wife as beneficiary. In every form the in¬ 
sured filled out after his marriage he referred to his 
wife as his beneficiary.” 

In Vaughan v. United States, 78 F. Supp. 494, no in¬ 
surance beneficiary of any kind could be found for the 
National Service Life Insurance of the insured, and [the 
controversy was between the mother and the widow of 
the deceased soldier. There were letters written by the 
insured prior to his marriage which indicated that he in¬ 
tended his mother to have the insurance and there wab a 
letter written after the marriage which conveyed the idea 
that he intended his wife and mother to share the insur¬ 
ance. The Court, however, found that a WD-AGO Fc^rm 
41 executed by the insured after his marriage in which he 
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named his wife as beneficiary was decisive and allotted the 
insurance to the wife. In commenting upon the Form 41 
the Court stated: 

“While this form, under the proof, was not appli¬ 
cable to insurance, the overwhelming proof is to the 
effect that the deceased soldier used it to name his 
wife as the beneficiary of his government insurance.” 

These cases amply demonstrate the continued emphasis 
which has been placed upon the carrying out of the 
military men’s intention and when once this intention is 
clear to find the necessary affirmative act in many and 
diverse ways. 

Respectfully submitted, 

Warren E. Miller, 

David S. Allshouse, 

910 17th Street, N. W., 

Washington 6, D. C. 

Attorneys for Appellee. 




